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PREFACE 

The  primary  aim  of  this  dissertation  is   to   establish 
the    term  ordinanoe  as   an  accurately  defined   technical  term,   as  a 
distinct  category  of  American    jurisprudence,   and  to    illustrate   its 
meaning     and   its    significance   by  an  analysis  of  the  ordinance- 
making    oowers  of  the   President   of  the  United    State:;.      The    term   Ims 
an  established  rilace    in  legal  and  political  treatises   in  contin- 
ental Europei    as  the  ordinance- making  power   has  an  established 
place   in  continental   governmental  practice .      In  English  constitu- 
tional history  also    the   ordinance   has    its  significant  role.      But 
the  fundamental   principle  of   legislative   predominance,  firmly  es- 
tablished by  the   revolution  of   1688,   and    carried  to    its    logical 
extreme  under   the   influence  of  democracy,   had  until  recently  all 
but   eliminated  the   nov/er  of  ordinance   in  oractice  and  obscured   it 
as   a  phrase    in   legal   usage  not   only   in  England   but   also    in  America. 
The  older  v.'orks   on  American   lav;  and  government  do   not  use   the   term 
except  with  reference  to    enactments  of  municipal   corporations.      It 
is   only  in  comparatively  recent    years  that    the  increased  quantity 
and   comr)lexity  of  economic    legislation  has  brought   in  its  train 
government   by  commission  and   the   delegation  in  England  and  America 
of  more   and  more   rule-making   oowors  to    executive  or  administrative 
agencies.      This  actual  development,    together  with    the   increased 


ii 

study  of  French  and   ^erm&n  government   and    juristic  theory,  has 
led  writers   like   President   Goodnow  and   Professors    vVilloughby  and 
Tairlie   to   make   use   o"^  ordinance  as   a   term  for  administrative 
legislation.      But    it  was  not   until  the  recent   German  V/ar    led 
Congress   to   delegate  to    President  li^ilson   the   most   extensive  powers 
that  have   ever  been  given  to   an  American  President,   if  not  the 
broadest   nowers  that   have   been  granted  to    any  V/estern   constitutional 
executive   in  recent  generations,    that    the  ordinance -making  powers 
of   the   executive   excited  universal   interest  and   appreciation. 
The  war   crisis  and    its  need  for   Presidential    legislation  have 
passed;    but   the  fact   that   the   loeace-time  problems    that  will  face 
the   government   in  the   years  to    come   will  probably  be  more   nuns  ro us 
and  more   technical    and  comDlex  than  ever   bofore  makes    it   highly 
probable   that    the  President  or    heads  of   departments  or  administra- 
tive  commissions   o.r  all  of  them  v/ill  be  given  more    and  broader 
pov/ers   of  ordinance   than   ever  before      in  any  period  that  was  not 
a  national   crisis.      The   delegation  of  such   t  ov/ers  to   the    executive 
will   in  all   likelihood   become   an  accepted   govor:nmental  process, 
not  any  longer  being  merely  an  exceptional  method  used  to    core 
with  special   problems   or  t o  deal  with   very  minor  matters.      It   is 
for  this   reason  essential  to   define   the   term  ordinance  and   to   fix 
it   in  legal  nomenclature.      Too    long   have  writers   used  the   term  with- 
out  clearly  defining   its  meaning.      This   definition,    I  have  attempted 
to    give   in  the   first   chapter  ,  v/hich   if    it   serves   no    other   purpose 
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will   at   least   turn  the  attention   of  those  who    make  use  of  the 
term   to    the    need  for   fixing  its  meaning  as   an  item  in  our   political 
terminology.      The  remainder   of  the  work  deals   with  the  powers  of 
ordinance  of   the  irresident,    which  are  treated  of   in  such  a  way  as 
to   illustrate  the  principles  set  forth  in  chapter  %*      The    second 
chapter  aims  to  give  the  historical  background  of   the   President's 
powers  of  ordinance,   a   tai^k  which    is  importaint   not  only  for  the 
historian  but  also    tn  showing  to    the  constitutional    lawyer   the 
historical   connotations   that  the  terms  and  phrases   vidiich    framers 
used   in  1787  had  taken  on.      This   is   follov>red  by  a  chapter    in  which 
the   demonstration   that  the   irresident   has  no    independent  ordinance 
powers  except   such   as  may  be   involved   in    the   specific  grants    in 
art.H  of  the  Constitution    is   followed   by  a  brief  survey  of  the 
constitutional  pov^'ers   of  the   President  with  a  view  to    determining 
whether  any  of  them  are^or    involve  .powers  which    fall  within  our 
technical   definition  of  the   ordinance.      Chapter    iv  is    an  attem!)t 
to    reconcile    in   legal  theory   the   delegation   to    the   executive  of 
a    .ower  of  ordinance  v;ith  the   fundamental    constitutional  principle 
of  the   separation   of  powers,    and   to    point  out   the   scope   of  the 
powers  which  may  be   delegated  to   the   President  by  Congress. 
Chapter  v   enumerates  by  periods    the  actual   delegations  contained 
in  the    statutes-at-large ,   with   the   purpose  of  furnishing   examples 
illustrative  of   delegations  both   of  ordinance -making  powers  and 
of   narticular    discretion.      In  all   cases   the   treatment   of  the 
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ordinance-making   powers  of   the   President  has  aimed   to    illust.^ate 
and   enforce  the   importance  of   the   ordinance,    its  technical  meaning, 
and   the  several   classifications  of  ordinances  which  may  be  made. 

Th#<,work  was  undertaken   at   the   suggestion  of^  .  ■•    , 

Professor  Lindsay  Rogers,  and    pursued  first   under   his  guidance 
and  later  under  that  of  Professor    Willoughby,      To    them  as  well    as 
to  President   Goodnow,    and    Professors  Vi/amhaugh  and   Frankfurter  o  f 
Harvard,  some   of  whose  lectxu-es    the   writer   attended,   he   is    in- 
debted  in  ways  which  are    not   indicated  in  the    footnotes.      The 
ideas  of   one's   teachers  become  a  part  of  one's  mental  eouii^ment; 
and   the  writer  has   not   hesitated  to   use    such   ideas   in  this   dis- 
sertation.     Students  of  Professor    Frankfurter  will  readily  dis- 
cover  the    influence  of  his   course  in  adminstrative  law,    in  which 
he   discussed  at  length  the    problems   dealt  with   in   chapter    iv. 

Samuel   James  Hart 

Ua^^M?-?^!  ty .-  G-f  Mi  dhx^n 
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CHAPTER  I:  THE  OHDI WAKCE-'- 


It  is  a  striking  feature  of  the  legislation  of  the  world 
war  that  it  involved  a  liberal  delegation  of  legislative  i30wer  to  the 
executives  of  various  states.  The  phenomenon  is  abundantly  illustrated 
in  the  war  acts  of  Italy  and  the  DORA  ^and  other  statutes  of  England.  In 
Switzerland,  v/hose  T^osition  made  necessary  enactments  similar  to  those 
of  the  parties  to  the  conflict,  the  federal  Assembly  delegated  to  the 
Federal  Council  powers  which  the  Assembly  itself  was  forbidden  by  the 
Constitution  to  exercise. 2  In  the  United  States,  where  the  Constitution 
expressly  vests  in  Congress  "all  legislative  laowers  herein  grantedV^ 
numerous  measures  delegated  to  the  President,  in  fact  if  not  in  theory, 
legislative  discretion  in  regard  to  matters  which  in  some  cases  Congress 
itself  could  regulate  only  under  its  war  powers.^  Both  the  widespread 
use  of  such  delegation  and  the  extent  to  which  it  was  carried  offer 
suggestive  material  to  the  student  of  the  art  of  government.   But  the 


emergency  of  war  only  gave  emuhasis  to  a  ■nractice  which  had  been  em- 
ployed in  times  of  peace.  In  England  and  America  the  increase  of  state 
interference  and  of  the  complexity  of  the  nrobleras  regulated  has  of  late 

1.  This  chapter  and  its  notes  furnish  the  basis  of  the  discussion  of 
the  President's  ordinance  power. 

2.  Revue  g^n^rale  du  droit,  de  la  legislation,  et  de  la  jurisprudence, 
IJov.-Dec,  1918,  pp.353  ff.   The  Swiss  courtBupheld  this  on  the  ground 
of  salus  populi  suprema  lex. 

3.  See  Pulling,  iianual  of  Emergency  Legislation,  passim. 

4.  Art.  1,  sec.l.   See  also  Art.  1,  sec.  8.  cl.l8. 

5.  See   the   excellent   article  by  Professor   Lindsay  Rogers  on  "Presidential 
Dictatorship   in   the  United   States  ,"  which   appeared   in  the   Quarterly 
Reviev/  for   January,    1919. 

6.  Lowell,    (Government  of  Englahd,   vol.i,   pp.20,    363   ff. 

7.  Pairlie,    "Administrative  Legislation,"  ilichigan  Law  Review,    January, 192 
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brought  this  proaess  more  and  more  into  vogue.   One  is  reminded  of  the 
independent  power  of  ordinance  v.-hich  the  orown  carried  into  the  four- 
teenth century,^  and  of  the  power  of  proclamation  which  tv/o  centuries 
later  the  btuart  kings  abused.^   One  turns  to  the  continent  of  Europe 

to  find  that  there  executiv-e  legislation  is  recognized  as  a  distinct 

-t^    10 
category  among  the  juristic  acts  of  state,   and  to  the  Orient  to  see  in 

Japan  the  bro'adest  pov/er  of  ordinance  iii  the  vrorld  today.  -'•  Along  v^'ith 
the  principle  of  modern  constitutional  government,  first  evolved  in 
England,  that  legislation  must  have  the  assent  of  the  representative 
assem.bly,   there  exists  everyv;here  an  exceptional  but  none  the  less  im- 
portant power  of  legislation  in  the  hands  of  the  executive. 

^        This  ordinance-making  power,  as  it  is  called,  is  a  signifi- 
cant method  of  governmental- action,  and  as  such  deserves  a  careful  anal- 
ysis at  the  hands  of  political  scientists.   The  subject  has  its  place 


8.  Llaitland,  Constitutional  History  of  England,  p.  187. 

9.  Anson,  law  and  Custom  of  the  Constitution,  vol.  i.,  chap.  viii. 

10.  This  power  is  termed  by  German  writers  Verordnungsrecht ,  and  by 
the  French  pouvoir  r^lementaire.  There  is  a  considerable  literature 
on  the  subject  in  continental  Europe.   Thus  we  have:   Rosin,  Das  Ver- 
ordnungsrecht: (Duguit  calls  this  classic  work);  Jellinek,  Gesetz  und 
Verordnung;  Cohen,  La  loi  et  le  regleraent  (Paris,  1903,  th^se)  ;  Lloreau, 
Le  Hegleraent  ^dministratif ;  Haiga,  Le  pouvoir  reglementaire  du  Presi- 
dent de  la  Republique  (1900);  etc. 

11.  See  the  text  of  the  Constitution  and  Ito's  interpretation  thereof. 
I'c.    Jellinek,  Gesetz  und  Verordnung,  p. 255.   This  consent  of  the  repre- 
sentative assembly  (Zustimmung  der  Vc)iksvertretung)  is  necessary,  ac- 
cording to  German  writers,  only  in  the  case  of  hechtssa'tze ,  not  in  the 
case  of  rules  regulating  the  internal  affairs  of  the  administration: 
laband,  Deutsches  Roichsstaatsrecht ,  p.  135  ff.   This  is,  however, to 

be  contrasted  with  our  idea  that  the  legislature  ought  to  organize  the 
administration  and  lay  down  at  least  its  general  duties,  in  the  same 
way  that  it  legislates  for  private  persons.   Thus  no  distinction  on 
this  score  was  at  the  time  made  to  justify  the  broad  delegations  of 
power  in  the  Overman  Act. 
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in  the  legal  literature  of  Europe  ,-^^but  in  large  measure  its  treatment 
has  been  only  incidental  where  English  institutions  prevail.   As  a  sort 
of  prolegomenon  to  the  scientific  study  of  the  problem  in  this  country 
this  paper  will  attempt  to  give  an  adequate  definition  of  the  terra  or- 
dinance and  to  show  its  relation  to  other  kinds  of  acts  of  state. 

t  - 
An  ordinance  is  an  act  of  state  which,  in  its  content, par- 
takes of  the  nature  of  a  legislative  act,  while,  in  its  soiirce,  it  is 
issued  by  some  governmental  authority  (usually  an  executive  or  adminis- 
trative officer  or  organ)  without  the  assent  of  the  regular  legislative 
assembly.-'-^  Acts  of  the  same  intrinsic  character  which  are  issued  by, 
or  with  the  consent  of,  the  representative  organ  are ^in  contrast^ termed 
statutes.   The  basis  of  this  distinction,  which  is  common  to  all  modern 


13.  Besides  general  works,  such  as  those  mentioned  in  note  9,  there 
are  many  special  studies  of  various  aspects  of  the  power.   Furthermore, 
all  general  treatises  on  constitutional  law  by  German  and  French  jurists 
give  the  subject  a  recognized  place  among  the  topics  to  be  treated  of. 

14.  But  the  subject  is  discussed  in  the  constitutional  histories  of 
iingland,  (see  I'tubbs ,  Constitutional  History  of  Lngland ,  vol.  ii,  p. 
615  ff.)   aee  also  Locke,  Two  Treatises  of  Government ,> 160;  Anson, 
Law  and  Custom  of  the  Constitution,  vol.  i,  chaps,  vi ,  viii;   Dicey, 
The  Law  of  the  Constitution;   Freund , "The  Substitution  of  Rule  for 
Discretion  in  Public  Law';'  American  Political  Science  Review,  llov. 
1915,  p.  666  ff.;   Willoughby,  Principles  of  American  Constitutional 
Law, 'vol.  ii,  chap.  Ixv;   the  opinion  of  the  court  in  Field  v.  Clark 
(142  U.  S.  649);  etc.,  etc.   The  article  by  Profesiior  Freund  is  the 
most  suggestive  thing  on  one  aspect  of  this  subject  which  the  present 
writer  has  seen  in  English. 

15.  "Le  reglement,"  says  I.I.  Jeze,  going  to  the  heart  of  the  matter, 
"differe  de  la  loi  proprement  dite ,  non  pac  son  contenu  .mridique, 
mais  par^fforme,  p-r  I'autorite  de  que  il  emane.   Une  r^gle  g<n^rale 
posee  par  los  Chambres  legislatives  est  une  loi  proprement  dite;^ia 
meme  regie  ge'nfTrale ,  si  elle  est  formulee  par  ^une  autre  autorite  _ 
publique,  est  un  reglement."   Les  principes  goneraux  du  droit  admin- 
istratif  (dieuxilne  (Edition,  1914,  p.  217 J  .11.    Duguit  defines  "regle- 
ment" as  "toute  disposition  par  voie  generale  eraanant  d'un  organe 
autre  oue  le  parlement ,  ou  si  I'on  veut  toute  disposition  par  voie 
g^ne^rale  en  une  forme  autre  oue  la  forme  l(<gislative(  c 'est-a-d^ire , 
vote  par  le  parlement  et  promulgation  par  le  president  de  la  ^epub- 
lique."  Manuel  de  droit  constitutionnel  (Paris,  1907),  p.  191  ($40). 
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constitutional  governments,  finds  its  historical  origin  in  the  English 
constitution  as  it  emerged  from  the  middle  ages,  "  ijVith  the  rise  of 
parliament  the  principle  was  gradually  established  that  all  permanent 
changes  in  the  law  had  to  receive  the  sanction  of  that  body.-^'''  But  the 
king  in  council  could,  in  the  fourteenth  century,  pass  temporary  meas- 
ures in  the  form  of  ordinances;  and  while  this  power  of  ordinance  died 
out  in  the  fifteenth  century,  it  was  revived  and  extended  in  the  six- 
teenth, in  the  hands  of  the  otuarts,  as  the  pov/er  of  proclamation.  °In 
1610  Coke  declared  in  a  famous  opinion  that  the  king  cannot  by  procla- 


20 
star  chamber  there  was  no  Judicial  means  of  punishing  the  violation  of 

an  illegal  royal  proclamation. ^-'^  Yet  even  today  a  limited  ordinance- 
making  power  2nsa±±y  exists  in  England,  not  only  by  virtue  of  parlia- 

22 
mentary  delegations,  but  in  regard  to  some  matters  also  by  reason  of 

the  royal  prerogative."' 

16.  "Die  constitutionelle  (reschichte  Englands  anhebt  mit  dem  Inein- 
anderfliessen  der  Grenaen  von  Gesetz  und  Verordnung.   Der  Verlauf  der- 
selben  ist  zugleich  eine  Entwickelung  der  imner  klarer  hervortreten- 
den  Grenzscheidung  beider."   Jellinek,  Gesetz  und  Verordnung,  p.  20. 

17.  Gneist,  History  of  the  English  Constitution,  (translated  by  Philip 
A.  Ashworth,  1886),  vol.  ii ,  p.  19  ff;  vol  i,  p.  422.   Anson,  ibid., 
part  1,  cnap.  '"ii.   The  principle  was  expressed  in  the  maxim:   quod 
omnes  tangit  ab  omnibus  approbetur. 

18.  Anson,  ibid.,  part  1,  p.  260. 

19.  12  Go.  Rep.  74.  See   Anson,  ibid.,  part  1,  pp.  262-3. 

20.  By  15  Car.  I,  chap  io. 

£1,   Anson,  ibid.,  part  1,  pp.  260,  263. 

22.  Jenks ,  A  Short  History  of  English  Lav/,  pp.  187-8;   Lov/ell,  Gov- 
ernment of  England,  vol.  i,  pp.  20,  363  ff;   Ilbert,  Legitilative  Meth- 
ods and  Forms,  p.  361;   Cecil  Carr ,  Delegated  Legislation  (Cambridge 
Univ.  Press) . 

23.  May,  Constitutional  History  of  England,  vol  i,  pp.  15  ff;  Jenks, 
ibid.,  pp.  187-8;  Blackstone,  Commentaries;   Lowell,  Government  of 
England,  vol.  i,  pp.  19-20,  21-22,  24-26;   Low,  Governance  of  England, 
259-60;   Dicey,  ibid.,  51,  48;   Fairlie,  British  V;ar  Adminisjsration, 
3-28,  chap,  ii;  Clarke,  The  Rule  of  DORA,  in  Journal  of  Comparative 
Legislation,  April,  1919,  pp.  36  ff. 
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The  English  principle  of  the  participation  of  the  popular 
assembly  in  the  function  of  legislation  has  been  extended  to  other 
countries,  until  now  it  is  a  fundamental  institution  of  modern  consti- 
tutional government.   Yet  in  all  the  other  countries  it  has  also  been 
found  necessary  or  expedient  to  grant,  as  in  England,  at  least  some 
degree  of  legislative  discretion  to  the  executive  acting  alone.   i'he 
contrast  between  statute  and  ordinance  is,  therefore,  essentially  the 
same  in  modern  government  that  it  was  ir.  i^ngland  in  the  fourteenth 
century.   That  contrast  has  to  do  essentially  with  the  character  of 
the  organ  or  organs  from  which  the  act  proceeds,  sometimes  incident- 
ally with  the  degree  or  class  of  discretion  involved,  never  with  the 
intrinsic  character  of  the  act.   In  this  latter  regard  there  is  an 
identity  between  ordinance  and  statute.   The  distinction  is  thus 
strictly  a  political  rather  than  a  juristic  one. 

The  two  outstanding  features  of  the  ordinance  are  thus  its 
legislative  character  and  its  administrative  or  executive  source.   It 
is  necessary,  therefore,  in  order  to  understaiid  the  term,  to  examine 
in  some  detail  the  nature  both  of  the  legislative  fuhction  and  of  ad- 
ministrative organs. 

To  appreciate  the  significance  of  the  legislative  function 
it  is  advisable  to  show  its  relation  to  the  other  functions  of  govern- 
ment.   This  involves  a  classification  of  acts  of  ^  state,  or  ratlier  of 
those  which  have  significance  for  the  purpose  in  hand.   J'or  present 
purposes  we  may  well  omit  all  acts  of  state,  such  as  a  formal  decla- 
ration  of  policy,  which  do  not  bear  some  direct  relation  to  the  roign 
of  law. 

Classification  is  too  often  undertaken  with  an  entire  mis- 
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apprehension  of  its  nature  as  a  scientific  process.   It  is  assxmed  that 
there  is  but  one  I'true"  classification  of  the  given  material,  and  that 
all  others  are  mistaken  or  defective.   But  to  one  who  holds  that  all 
things  in  this  life  are  relative,  and  that  the  truth  ahout  anything  is 
a  partial  analysis  by  which  man's  reason  sees  certain  lilienesses  and 
differences  in  the  manifold  stream  of  his  sensations,  the  idea  that 

there  is  a  single  correct  analysis  of  any  subject  is  entirely  too  Pla- 

24 
tonic.   Classification  is  a  matter  of  convenience  as  well  as  of  logic; 

25 

it  is  relative  to  the  point  of  view;  it  is  a  means  to  an  end. 

It  is  necessary,  therefore,  to  define  at  the  outset  one's 
point  of  view  with  reference  to  the  classification  of  governmental 
functions.   V/e  shall  start  with  the  conception  of  the  reign  of  law,  or 
the  regime  under  which  social  and  governmental  regulation  is  carried 
out  by  laying  down  uniform  rules  of  conduct  which  are  applied  impar- 
tially to  all  particular  cases  which  come  within  the  rule.   Analyzing 
the  various  acts  of  government  from  the  standpoint  of  this  regime  we 
discern  four  main  types  of  acts;  namely: 

(1)  the  legislative  act,  v.-hich  consists  in  the  discretionary 
determination  of  a  unii'orm  rule  of  social  or  governmental  conduct; 

(2)  the  administrative  act,  which  consists  in  the  carrying 
into  effect,  through  the  non-discretionary  application  to  a  specific 
set  of  facts,  of  such  a  uniform  rule; 

(3)  the  Judicial  act,  which  consists  in  the  final  determi- 
nation whether  given  acts  of  the  past  were,  when  performed,  within  the 

24.  Garjr^s,  Introduction  to  the  Science  of  Law,  Modern  iiegal  Phil- 
osophy aeries:  I   n.  113. 

25.  For  the  real  nature  of  classification  see  Bastable,  Public  Finance, 
pp.  157-8,  163-4,  167.   "The  principle  of  classification  is  relative 

to  the  matter  in  hand" "an  arrangement  suitable  for  one  purpose 

may  be  unsuitable  for  another" "this  is  a  Gomrno}-iplace  to  logici^^ns." 
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Writers  on  jurisprudence  often  employ  a  two-fold  classifi- 
cation of  the  juristic  activity  of  the  state.   This  oc;urs  in  the  form 
of  four  statements,  to  the  effect  that  the  functions  o '^  the  state  which 
are  of  importance  to  the  lawyer  consist  in  the  expression  and  the  carry- 
ing out  of  the  will  of  the  state;  or  that  thoy  are  resolvable  into  the 
formulation  and  the  enforcement  of  the  commands  of  the  state;  or  that 
they  are  made  up  of  the  enactment  and  administration  of  general  rules 
of  conduct  by  the  state;  or  that  thoy  may  be  divided  into  the  creation 
and  the  execution  of  legal  rights  and  duties  by  that  omnicompetent 
legal  person  which  we  term  the  state.   In  each  case  the  division  is 
based  upon  the  analogy  of  the  volitional  and  muscular  activity  of  the 
human  person.   But  while  this  analogy  is  for  many  pur::oses  useful,  yet, 
if  each  act  of  state  is  analyzed  with  reference  to  this  principle  alone, 
results  will  be  arrived  at  which  are  a  hindrance  to  clear  legal  think- 
ing.  For  we  have  here  a  classification  of  juristic  governmental  func- 
tions according  to  a  single  criterion  or  element,  and  if  this  be  car- 
ried to  its  logical  conclusion,  it  will  cause  acts  to  be  classed  to- 
gether which  resemble  each  other  less  than  some  that  are  classed  sep- 
arately. 

It  may  be  added  that  this  problem  of  the  classification  of 
governmental  functions  is  different  from  that  of  the  separation  of 
powers.  In  the  latter  case  the  question  is  what  departments  should 
be  established  and  what  powers  should  be  given  to  each.   It  is  true 
that  both  in  political  theory  and  in  American  constitutional  law  the 
broad  principle  is  that  each  of  the  three  great  departments  is  to 
exercise  only  those  powers  that  functionally  belong  to  it,  .^Soodnow, 
Principles  of  the  Administrative  Law  of  the  United  Idtatos",*^''  But  pol- 
itical theory  and  the  constitutions  both  of  the  states  and  of  the 
nation  agree  that  the  legislature,  for  example,  must  be  given  not  only 
those  powers  that  are  functionally  legislative,  but  also  certain  exec- 
utive and  judicial  powers  which  are  incidental  to  and  necessary  for 
the  carrying  out  of  its  strictly  legislative  powers  and  for  the  main- 
tenance of  its  independence  of  the  other  two  coordinate  departments, 
as  perhaps  also  certain  executive  and  judicial  powers  which  are  for 
special  political  reasons  placed  in  its  hands.   The  explicit  embodi- 
ment of  the  latter  sort  of  exceptions  in  the  federal  constitution  (as 
in  certain  of  its  checlis  and  balances)  was  defended  in  No.  JILVII  of 
the  Federalist  papers,  which  quoted  Llontosouieu  to  show  that  this 
was  not  inconsistent  with  his  theory.   But  I  repeat  that  unless  such 
exceptions  are  expressed  in  the  constitutions,  or  implied  as  incident- 
al to  the  characteristic-  function  or  the  independence  of  the  depart- 
ment in  Question,  it  cannot  be  held  to  be  constitutional.   Willoughby, 
Principles  of  the  Constitutional  Law  of  the  United  States,  vol  ii , 
chap.  Ixiii.   And  this  is  true  even  of  the  federal  government,  though 
that  instrument  has  no  distributing  clause.   For  the  reason  for  this 
see  the  opening  sentences  o^  arts.  1,  2,  and  3  of  the  Constitution. 
Goodnow,  Principles  of  the  Administrative  Law  of  the  United  States ^fh^f'i^ 

On  the  relation  of  the  functional  classification  to  the  in- 
terpretation of  the  separation  of  powers  as  a  legal  principle  see 
Brov/n,"The  Reparation  of  Powers  in  British  Jurisdictions"  Yale  Law 
Journal,  November,  1921,  and  Green, "The  Separation  of  Gove  raiment  al 
Powers,"  ibid.,  February,  1920. 

It  is  interesting  to  note  that  the  ordinance-making  power 
is  itself  an  exception  to  the  general  rule  of  the  separation  of  pow- 
ers theory  that  legislative  pov;ers  belong  to  the  legislative  depart- 
ment.  The  constitutional  questions  raised  by  this  exception  to  the 
separation  of  powers  (viewed  as  a  principle  of  lav/)  cannot  be  entered 
into  here. 
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legal  sphere  of  competence,  or  jurisdiction,  of  the  public  or  private 
organ  or  person  that  performed  them; 

(4)  the  executive  act,  which  consists  in  tiie  discretionary 
determination,  not  of  a  uniform  rule  of  conduct,  but  of  legal  rights 
and  duties  relative  to  a  particular  person  or  thing  or  situation. 

In  a  government  of  law, regulation  takes  the  form  of  uniform 
rules  in  all  except  certain  classes  of  cases.   Thus  Congress,  in  exer- 
cising its  power  to  regulv.te  foreign  commerce,  cannot  legally  or  prac- 
tically determine  the  imoort  duty  on  each  shipment  or  article  as  it 
arrives,  or  upon  the  imports  of  each  dealer  without  reference  to  its 
impositions  upon  others.''  The  laV'/  is  ho  respecter  of  persons.    To 

26.  This  would  not  be  "due  process  of  law."   Cf.  dictum  in  Hurtado  v. 
California  (110  U.S.  516,  1884).   Hauriott,  Precis  de  droit  adminis- 
tratis et  de  droit  public,  pp.  38  ^f. ,  names  the  essential  elements 
of  the  e'^tat  de  droit  as  two. 

TnTis cussing  royalty  Aristotle  says;   "We  will  begin  by 
inquiring  v/hether  it  is  more  advantageous  to  be  ruled  by  the  best  men 
or  by  the  best  laws. 

"The  advocates  of  royalty  maintain  that  the  law  speaks  only 

in  general  terras,  and  cannot  provide  for  circumstances Yet  surely 

the  ruler  cannot  dispense  with  the  general  principle  v/hich  exists  in 

law V/hereas  the  law  is  passionless,  passion  must  ever  sway  the 

heart  of  man 

" And  the  rule  of  law  is  preferable  to  that  of  any  in- 
dividual.  On  the  same  principle,  even  if  it  be  betior  for  certain  in- 
dividuals to  govern,  they  should  be  made  only  guardians  and  ministers 

of  the  law, He  v/ho  bids  the  law  rule,  may  be  deemed  to  bid  God 

and  Reason  alone  rule,  but  he  who  bids  man  rule  adds  an  element  of 
the  boast The  law  is  reason  ujaaffected  by  debire 

" But  some  things  can  and  other  things  cannot,  be  com- 
prehended tmder  the  law,  and  this  is  the  origin  of  the  vexed  question 
whether  the  best  law  or  the  best  man  should  rule.   For  matters  of  de- 
tail about  which  men  deliberate  cannot  be  included  in  legislation. 
Nor  does  any  one  deny  that  the  decision  of  such  matters  must  be  left 
to  man,  but  it  is  argued  that  there  should  be  many  judges,  and  not 
one  only."   Politi,ps,  Jowett's  translation,  iii,15,f5;  ibid.,  15, f5; 
ibid.,  15/^1-10;' ii',  8,^22;  iii,  11,^19;  ibid.,  15,sf/4-8;  ibid.,  16, 
$^4-13;  ibid.,  Il,fl9;  ibid.,  16  ,$f  5 ,    10-l:.j  iv,  4,f31.  (Oxford,  1916). 
.'.here  could  one  find  a  better  discussion  of  the  problem  of  uniform 
rules  vs.  r)articular  decisions? 
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illustrate  this  uniformity  of  luw,  let  ub  suppose  that  Congress  passes 
a  statute  to  the  ejPfect  that  every  irnporter  of  silk  stoakings  of  value 
in  the  United  States  exceeding  ten  dollars  per  pair  shall  pay  an  ad 
valorem  duty  of  ten  per  cent. of  the  value  of  each  pair  which  he  im- 
ports.  Here  we  have  a  uniform  rule  which  plays  no  favorites,  and  which 
is  a  typical  legislative  act.   Bixt  the  rule  is  only  a  scrap  of  paper 
unless  it  is  applied  and  enforced  in  the  concrete.   It  would  be  the 
duty  of  the  customs  officials  to  determine  officially  the  quantity  and 
market  value  of  the  goods,  to  estimate  upon  this  basis  the  amount  of 
the  duty,  to  collect  the  same,  etc.   All  of  these  acts  are  non-discret- 
ionary, some  merely  mechanical.   It  is  true  that  the  counting  of  the 
goods  and  the  arithmetical  process  of  calculating  the  duty  involve  a 
degree  of  intelligence,  while  the  estimation  of  the  American  value  of 
the  articles  involves  what  may  be  called  judgment.   But  even  with  ref- 
erence to  the  latter  the  official  has  fairly  definite  objective  stan- 
dards.  Lven  though  the  final  determination  of  these  facts  be  left  to 
the  official,  this  would  not  render  the  acts  discretionary.   For  v^rhile. 
in  a  sense  the  final  determination  of  any  question  vests  a  certain 
power  over  the  persons  or  property  involved  (aside  from  the  matter  of 
fraud,  which  may  be  handled  by  the  courts) ,  yet  it  is  a  mis-use  of 
terms  to  call  this  pov/er  discretionary.   All  such  uov/ers  involve  the 
exercise  of  the  administrative  function. 

Let  us  now  su"opose  that  the  importer  pays  under  protest  and 
later  sues  in  the  courts  for  money  had  and  received.   The  basis  of  his 
suit  v;ould  probably  be.either  that  Congress  did  not  have  the  power  un- 
der the  Constitution  to  enact  the  rule,  or  that  the  customs  official  did 
not  have  the  authority  under  the  act  of  Congress  to  levy  the  duty.   The 
court  would  be  exorcising  a  Judicial  function  when  it  decided  whether 
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the  other  governmental  organs  and  officials  were  within  their  legal  juris- 
diction when  they  pi:,esiimorl  to  act  in  the  premises. 

:Pinally,  let  us  assume  that  the  importer  fails  to  comply  with 
the  law  and  is  therefore  convicted  and  sentenced  to  prison.   Circumstan- 
ces may  arise  which  justify  clemency;  in  which  case  the  Presiaent  could 
pardon  the  prisoner  before  the  expiration  of  his  term.    'i'he  act  of  par- 
doning would  involve  practically  full  discretion  in  the  premises,  and  its 
legal  effect  would  be  to  change  the  legal  status  of  tlie  convicted  person. 
It  would  create  the  legal  right  of  the  individual  to  freedom  and  restored 

po 

citizenship,  and  the  correlative  legal  duty  of  the  state   to  respect 
that  right.   It  would  thus  be  the  equivalent  of  a  legislative  act  except 
that  it  would  not  apply  to  persons  generally  or  even  to  all  persons  in 
a  reasonably  defined  class,  but  solely  to  a  single  individual.   The  act 
of  granting  a  pardon  is  thus  a  typical  executive  act. 

It  is  thus  evident  that  the  distinction  between  a  legislative 
and  an  execaitive  act  is  not  (as  frequently  stated)^  a  distinction  between 
rule  and  discretion;  for  in  legislation  there  is  discretion  as  to  the 
creation  of  the  rule.   The  real  distinction  is  between  discretion  as  to 
a  uniform  rule  and  discretion  in  particular  cases;  between  a  government 
of  man-made  laws  and  a  government  of  men.   How  there  are  cases,  as  in 
the  pardoning  power,  where  it  is  manifestly  impossible  to  realisse  jus- 
tice by  the  attempted  application  of  a  uniform  rule  to  situations  no 

27.  Constitution  of  the  United  states,  Art.  11,  sec. 2. 

28.  'i^he  state,  like  other  legal  peraons,  his  legal  duties  and  rights, 
but  in  its  case  they  are  self-set.   V/illoughby,  Nature  of  the  ytate , 
pp.  192-2.   "Rechte  und  Pflichten  der  Einzelnen,"  says  Jellinek,  "em- 
fangen  ihre  Kraft  und  Verbindlichkeit  aus  dem  von  dom  objektiven  Rechte 
festgesetzten  Grrunde.   Der  Staat  findet  den  Grund  seiner  Rechte  und 
Pflichten  in  sich  selbst."   Gesetz  und  Verordnung  p.  196. 

29.  Freund ,  article  quoted  supra;  Pound,  An  Introduction  to  the  Phil- 
osophy of  Law,  p. Ill  (see  all  o'  chap.  iii). 
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two  3-  which  are  alilre.    There  are  other  caaea  of  executive  diiicretion 
vhich  could  be  brought  ujider  the  reign  of  law  if  a  rnoro  acientific  tech- 
nique were  employed  in  the  drafting  of  statutea.   Oertainly  the  ideal  is 
that  v.hore  thore  is  uniformity  in  the  phenomena  to  be  regulated  there 
should  be  a  uni^'orm  regulation.   '>,hat  then,  oi   the  broad  characteristics 
of  this  ler^-islative  method? 

By  discretion  is  meant  tlie  exercise  of  choice  involving  not  the 
scientific  amplication   to  the  facts   of  objective  standards  but  a  sub- 
jective evaluation  of  the  advisability  of  alternatives.   This  choice  in- 
volves in  its  broadest  aspects  several  elom.ents,  o  ■''  which  the  chief  are: 

(1)  whether  any  regulation  of  the  given  phenomena  is  expedient; 

(2)  if  to,  what  legal  rights  and  duties  shall  be  created; 
{?))    the  time  when  or  circumstances  under  which  these  rights 

and  duties  are  to  become  oper-itive; 

(4)  to  whom  those  rights  and  duties  are  to  apply; 

(5)  what  penalty  shall  be  inflicted  "or  a  violation  of  the 
rights  and  duties; 

(6)  what  administrative  and  Judicial  means  of  enforcing  the 
rights  and  duties  shall  be  adopted. 

If  any  governmental  orgah  or  official  is  with  reference  to  a  given  sub- 
ject granted  complete  freedom  of  choice  v/ith  reference  to  each  and  all 
of  these  elements,  it  is  said  to  be  vnbted  with  full  discretion  in  the 
premises.   If  there  are  only  minor  or  general  limitatior:s  upon  the  choice 

30.  Jellinek  points  out  that  where  thore  is  an  absence  of  "constant  types" 
in  a  society  all  regulations  would  have  to  bo  in  the  form  of  particular 
commands.   Gesetz  und  Verordnung,  p.  238.   It  is  only  w\liere  there  are 
uniformities  in  the  phenomena  to  be  regulated  ttiat  a  re'gime  of  uniform 
rules  is  workable.   Of  course,  even  then  no  two  cases  are  exactly  alike. 
But  the  law  selects  certain  characteristics,  the  uniform  rules  to  be 
apf'lied  whenever  those  characteristics  are  present. 


of  alternativo  coursos,  there  is  liraited  disoretiori  in  the  prGrnises.   Un- 
like the  iingliah  parliaine.it ,  all  of  our  lav^'-making  bodies  have  limitat- 

n:.-\ 

ions  of  o:ie  sort  or  another   placed  upon  their  discretion  by  the  funda- 
mental law.   And  even  then  in  some  oasos^the  legislative  body  decides 
only  some  o°   the  elements  that  it  might  decide,  or  expresses  its  decis- 
ions w'ith  reference  to  some  o  "  them  in  terras  of  an  abstract  formula, 
leaving  to  some  official  or  body  of  an  administrative  character  tlie  func- 
tion 0"  deciding  the  remaining  elements,  or  of  concrotizing  (so  to  speak) 
the  legislative  abstractions  by  translatizig  them  into  concrete  (though 
uniform)  rules.   In  such  cases  the  action  of  the  admii:istrativo  branch 
may  be  described  as  co-legislative  or  as  sub-legislative,  according  as 
it  results  in  the  f o'-i^iulation  o^  a  subordinate  but  uniform  rule  or  in- 
volves discretion  merely  as  to  a  given  set  O'*'  circirastances. 

The  exercise  of  discretion  thus  results  either  in  the  creation 
0?  a  ixniform  rule  o :'  conduct  or  in  t>:e  establishment  of  particular  rights 
and  duties.   A  rule  of  conduct  is  a  definition  of  legal  rights  and  duties.' 


23 


24 


Legal  rights  and  duties  inhere  in  legal  persons.   A  legal  right  is  an 
interest  for  v.'hich  the  state  provides  means  of  enforcement;  and  the  right 

belongs  to  the  legal  person  upon  vi'ho^e  motion  the  state  will  take  action. 

'54 
V.'hat  is  the  right  of  one  it  is  the  duty  of  another  to  reopect.    Duty 

is  thus  the  correlative  of  right;  and  the  duty  to  respect  a  given  right 

belongs  to  the  person  or  persons  against  whom  the  state  will  enforce  the 

21.  iiut  in  many  cases  these  limitations  are  largely  to  insure  unifor- 
mity in  the  law  or  to  prohibit  particular  commands.   tJoe  Imrtado  v. 
California  (110  U.i3.,516)  on  the  due  process  clause.   The  prohibition 
of  a  bill  of  attainder  is  for  the  second  of  these  purposes. 
3E.  Cf.  Gray,  Nature  and  fciources  of  the  Law,  chap.  iv. 
32.  See  ibid.,  chap.  ii. 

24.  Ibid.,  chap.  i.  Cf.  the  analysis  of  a  right  i:i  Holland,  Elements 
of  Jurisprudence,  chap.viii. 
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t.   Now  a  uniform^ ^ rule  is  one  v/hich  does  not  discriminate  between 
j'^r  persons  or  things  or  situations  which  'ire  in  the  same  reasonably  de- 
Td  category.   The  rights  and  duties  themselves  may  be  stated  in  abstract 
terms,  or  they  may  be  specific  and  concrete.   Thus  a  statute  may  require 
all  chauffers  to  exercise  due  care,  or  it  may  command  that  all  persons  upon 
arriving  at  the  age  of  twenty-one  shall  enroll  their  names  with  a  certain 
official.   But  the  rights  and  duties  so  defined  must  apply  equally  to  all 
person^,  things,  and  situations  of  the  same  class  if  uniformity  is  to  be 
realized.   And  it  is  this  uniformity  which  distinguishes  the  reign  of  law 
from  the  reign  of  the  unrestrained  will  of  an  Oriental  despot. 

35.  "Generality"  has  so  often  been  put  forv/ard  as  a  criterion  of  law  that 
the  matter  deserves  careful  consideration.   In  fact,  the  number  and  author- 
ity of  the  writers  who  have  made  generality  an  essential  of  law  are  so 
great  that  i.Ir.  Jothro  Brown,  in  an  illuminating  note,  rightly  states  that 
a  prima  facie  presumption  is  thereby  established  in  fs.vor  of  the  conten- 
tion.  Brown,  Austinian  Theory  of  Law,  18-19,  note. 

Some  eminent  writers  (chosen  from  Brown's  note  or  at  random) 
who  recognize  generality  as  a  criterion  of  lav/  are:   Housseau,  Contrat 
Social,  book  2,  chap,  vi ;  Jdze,  Les  Principes  G^neraux  du  droit  adminis- 
tratif  (dieuxieme  edition,  1914i,  p.  217  (on  P.  147  he  declares  a  pardon 
is  not  a  law,  but  an  amnesty  is,  because  it  is  general  and  impersonal); 
Esmein,  "D^la  delegation  du  pouvoir  le^islatif ,"  Revue  politique  et  parle- 
mentaire,  1-2,  p.  212  (1B94);  Kuguit,  Ilanuel  de  droit  constitutionnel  ,^40 
(1907);  the  Meyer-iinschiitz  Lehrbuch  des  deutschen  iitaatsrechtes ,  p.  570. 

IvI.  Duguit  remarks  that  contemporary  French  writers  almost  unan- 
imously accept  generality  as  an  essential  characteristic  of  lav/  (Le  droit 
objective  et  la  loi  positive  (1901),  p.  509;  quoted  by  Brown.) 

It  is  worthy  of  mention,  however,  that  the  distinguished  jurist 
Georg  Jellinek,  in  his  Gesetz  und  Verordnung,  rejects  the  criterion  of 
gener-ility.   He  says;   "Wenn  daher  auch  in  der  Mehrzahl  der  Falle  der 
Rechtsatz  eine  allgemeine  Kegel  enthalt,  so  ist  das  ivioment  der  Allgemein- 
heit  docl^  hochstens  ein  Ilaturale ,  kein  Essentiale  des  Gesetzes  im  mater- 
iellen  Sinne."(p.  239);  and  again:   "Der  Unterschied  von  Recht  und  Ver- 
waltung  laiost  sich  durch  die  Kategorien  der  Allgemeinheit  und  Einheit 
weder  ira  Gegensatze  des  Abstracten  und  Concreten,  nooh  des  Generallen 
und  Individuellen  erkennen."  (p.  238). 

Brovm  points  out,  in  the  note  cited  above,  that  the  term  gener- 
ality is  used  in  two  distinct  senses,  sometimes  to  refer  to  a  rule  set 
for  persons  generally  (or  for  all  persons  in  a  given  class) ,  sometimes 
to  refer  to  a  rule  that  commands,  whether  to  one  or  more  persons^  a 
"course  of  conduct"  as  distinguished  from  a  specific  act.   Thus  larown 
cites  Ulpian  as  saying  that  laws  are  established  "non  in  singulas  porsonas, 
sed  genoralitor."   Austin  interprets  ilackstone  as  meaning  that  laws  are 
established  for  whole  classes  or  the  public  generally.   (isrown,  Austinian 
Theory  of  Law,  p.  14).   -t^ustin  himself  rejected  this  idea  of  generality 
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Legal  persons  are  divisible  into  two  olat3t;es,  public  and  pri- 
vate.  Public  persons  consist  of  the  ^tate  itself  ,*^^whOiie  rights  and 

'■iri 

duties  are  self-set/  and  all  governmental  organs  and  officials.   Ac- 
cordingly, v/e  have  rules  of  conduct  divisible  into  social  and  govern- 
mental rules:  those  that  establish  rights  and  duties  for  private  persons, 
and  those  that  estiblish  rights  and  duties  for  governmental  persons.   In 
all,  the  rules  may  deal  v/ith  any  of  tiie  follov/ing  relatiunships: 
fa)  those  between  the  slate  and  private  persons; 

(b)  those  betv/een  different  private  persons; 

(c)  those  between  the  state  and  official  persons.*^ 

The  first  two  are  usually  social,  the  last  is  governmental,  regulation. 

From  the  definition  of  rights  and  duties  it  is  clear  that  sone 
means  of  enforcemeat  is  a  necessary  element  in  legislation."^^  This  in- 

aiid  made  the  term  refer  to  the  fact  that  a  law  is  a  command  "v/hich  obli- 
ges a  person  or  persons,  and  obliges  generally  to  actb  or  forbearances 
of  a  class ,"..., "which,"  in  other  words,  "obliges  a  person  or  persons  to 
a  course  of  conduct."  (Ibid.,  lo-17.  see  also  pp.  11  ff . ) .   Brovm  accepts 
both  meanings  of  generality,  but  notes  that  Amos  rejects  both  (i^oience 
of  Jurisprudence,  p.  74). 

Uniformity,  used  by  Professor  7/igmoro  (Problems  of  Lav/,  Lec- 
ture I )  as  a  criterion  of  law,  is  here  adopted  instead  of  generality.   It 
is  clear  from  tho  text  that  the  orosent  writer  while  rejecting  the  Aus- 
tinian  conception  of  generality,  inclines  toward  that  of  Ulpian.   But 
he  is  convinced  that  uniformity  is  the  better  terra  not  only  in  avoiding 
ambiguity,  but  also  in  emphasizing  that  a  law  is  impartial  as  to  persons 
of  the  same  class  not  only,  but  also  as  to  things  and  situations  of  the 
same  class. 

Other  criteria  of  law  that  have  been  suggested  are: 

(1)  that  it  be  written. 

(2)  that  it  be  perpetual:   Bsmein,  Droit  constitutioni^el  (1899i 

p.  9. 
■i^'or  Jellinek's  definition  of  a  law  in  the  material  sense  see 
his  Gesetz  und  Verordnung,  Bp.  240-242. 

36.  "Der  Erfassung  des  btaates  als  Person  ist  dor  Grund  und  Eckstein 
des  Staatsrechtes.   Alles  iiecht  ist  Beziehung  von  Personlichkeit . " 
Jellinek,  ibid.,  p.  19ij.   See  also  pp.  192-4. 

37.  ■..illoughby,  .."ature  of  the  Litate ,  pp.  192-2. 

38.  Relations   betv/een  private   persons   and  governmental  officials   and 


sons  and   tho    state   acting   through   its   concrete   organs  .--through  v/hich 
alone   it   can  act:      oee   '..illoughby ,   llature   of  the   State,   passim. 
39.      Cf.    isrovm,   i^ustinian  '-i-'heory  of  Law. 


volveSj  in  itt>  more  aatiafaytory  form^the  provision  o "  legal  means  of  com- 
pelling the  observance  of  legal  duties,  (  the  judrment,  the  mandamus, 
and  the  use  o1   physical  coercion)  and  provision  of  legal  means  of  re- 
straining the  violation  of  legal  rights  (the  injunction,  and  tlio  use 
of  physical  coercion).   Vihere,  however,  duties  are  ov/od  to  the  state, 
it  is  customary  to  provide  a  punishment^  for  their  disobedience  in 
addition  to  or  as  a  substitute  for,  positive  means  of  onforcsaout.xsut 
the  principle  that  hero  concerns  us  is  that  a  rule  of  conduct  which 
lacks  the  element  of  means  of  enforcemeiit  is  not  an  expression  of  the 
will  so  much  as  of  the  more  v;ish  of  the  state;  and  that  such  a  rule, 
if  not  enforceable  by  legal  processes,  is  not  even  to  bo  graced  with 
the  title  of  a  law  of  imperfect  obligation. 

Prom  the  examination  of  the  legislative  function  we  may 
turn  to  a  consideration  of  the  admiiiistrative  and  executive  organs 
(considered  together)  and  ox  the  kinds  of  functions  wliich  they  per- 
form.  The  broad  ^unction  of  thfs^organsis  to  run  the  machinery  of 
government  in  its  concrete  operation:   to  administer  or  cirry  out  the 
legislative  rules,  to  enforce  their  obedience  or  bring  to  trial  those 

40. This  is  the  "sanction"  o"  which  so  much  has  been  written.   It  is 
less  satisfactory  than  the  mandamus  aiid  the  other  processes  meiitionad 
above  (v/hich  should  be  developed  in  our  law)  because  it  acts  only  in- 
directly.  Pailure  to  perform  legal  duties  or  the  violation  of  the 
legal  rights  of  the  state  destroys  the  original  system  of  rights  and 
duties  and  brings  into  play  the  right  of  the  state  to  punish  and  the 
duty  0?  the  individual  to  submit.   But  this  does  not  secure  the  orig- 
inal design,  which  was  to  protect  the  rights  uniti  lialiuL.  which  were 
violated.   For  this  reason  I  considor  the  penal  sanction  as  only  an 
imperfect  means  of  enforcement.   It  threatens  .for^violation,  but  it 
does  not  directly  compel  the  desired  actio n^A'Tfho^feally  essential 
criterion  is  here  the  administrative  and  judicial  processes  of  carry- 
ing out  and  enforcing  rights  and  duties  .   A  "sanction"  is  indeed  an 
essential  criterion  of  law,  but  too  long  have  we  followed  Austin's 
narrov/  conception  of  that  criterion.   (lirown,  i^ustinian  Theory  of 
Law ,  pp.  6  f f )  . 


-lo- 

who  disobey  them,  to  deal  with  I'oreign  goverriraent;^^ to  exeroiao  "exec- 
utive disorotion"  in  pardoning  Griminala  and  other  special  oaaea.   All 
0^  theae  oxoopt  the  power  of  handling  external  rolationb  have  to  do  in 
one  way  or  another  with  the  re'gime  of  law,  even  if  only  by  v/ay  o?  con- 
trast with  it  (as  it>  the  case  •;^,ith  the  pardoning  power).   They  may  be 
listed  under  the  -following  heads: 

I.l.Iinisterial  (physical)  acts  of  which  the  law  takes  cogni- 
zance but  which  require  neither  discretion  nor  judgment.   They  are 
typically  administrative.   An  example  v/ould  be  the  act  of  filing  a 
duplicate  copy  of  every  land  grant  where  the  law  made  it  the  manda- 
tory duty  of  a  given  official  in  the  land  office  to  do  so  in  all  oases 

within  two  days  after  the  original  was  istiued. 

41 
II.  "Administrative  Determinations"   of 

(1)  facts;  t'or  example,  the  determination  of  the  value 
of  articles  upon  which  an  import  duty  is  to  be  levied.  buch  acts  in- 
volve intelligent  action  or  even  judgment;  ana  it  must  be  admitted 
that  the  objective  standards  by  which  the  aetermination  is  to  be  made 
are  sometimes  so  uncertain  that  the  judgment  shades  into  discretion, 
the  fact-finding  into  eTrecutive  action.  Lut  typically  the^e  acts  are 
also  adniiiistrativo  in  character. 

i^j    law;  for  instance,  the  tacit  or  explicit  decision 
by  an  official  that  an  act  of  Congress  d--^fining  his  official  duties 
in  connection  with  the  collection  of  imnort  duties  confers  uoon  him 
the  authority  to  require  bonds  of  the  importer  or  not  in  his  discre- 
tion.  This  is  called  the  dote-'-mination  of  a  question  of  law.   It  is 
i:-'  "act  the  -determination  o"  jurisrliotion ,  to  which  the  inte'i^pretation 

41.  See  Viiiloughby,  Constitutional  Law  of  the  United  States,  vol.ii, 
chap.  Ixiv. 
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oi'  the  meaning  of  the  statute  is  from  our  present  viewpoint  merely  in- 
cidental.  It  is,  therefore,  judicial  in  nature.   'Ihis  is  the  raison 
d  'etre  of  the  principle  of  our  lav/  that  questions  of  law  may  not,  like 
questions  ot'  fact,  be  finally  determined  by  administrative  agencies.  '^ 
The  det.Trmination  of  ;iurisdiction  unde-  the  law  ■■  -  --,    being  judi- 
cial, must  be  determined  by  the  tribunals  in  v/hich  the  Constitution 
vests  "the  judicial  po"or  O"^  the  United  otates."^"^ 

('5)   ^2=  mixed  or.estions  o?  fact  and  law  (jurisdiction). 
These  are  ultimately  resolvable  into  the  two  elements  of  administra- 
tion and  adjudication. 

III.  Acts  in^^olving  discretion: 

(1)  unmixed  discretionary  acts  which  are  neither  crea- 
tive of  nor  related  to  uniform  rules  of  conduct,  but  which  involve  in- 
dependent discretion  in  the  premises  as  to  a  particular  person  or 
thing  or  situation;  as,  for  examole ,  the  granting  of  a  pardon  or  the 
making  of  an  appointment.   These  conform  to  the  definition  given  above 
of  executive  acts.   The  significance  of  s'lcii  acts,  from  our  viewpoint, 
lies  in  the  fact  t}iat ,  while  creative  of  leg\^l  rights  and  duties, 
they  operate  outside  of  the  reign  o ':  uni-:orra  rules.   They  may  be  looked 
upon  as  historical  survivals  of  government  by  men  without  lav/;  and  are 
justifiable  to  the  extent  that  they  deal  with  pheriomena  ir  which  uni- 
formity is  lacking. 

42.  Ibid.  ,  vol.  ii,<S758. 

43.  Art.  3,  sec.l.   The  functions  of  finding  the  law  and  of  interpret- 
ing it  are  necessary  steps  in  adjudication,  or  the  determination  of 
jurisdiction.   Pound,  Introduction  to  the  Philosophy  of  thejjgw,  chap.///. 
Thiough  for  our  purposes  incidental  to  the  application  of  ^a^o   the  par- 
-^.icular  action  in  question  in  a  given  case  at  law,  they  are  so  broad 

as  to  involve  a  power  that  is  for  all  practical  purposes  as  determin- 
ative of  the  law  as  is  legislation.  See  Gr^fc^,  The  ITature  and  Sources 
of  the  Lav/,  chaps,  iv  and  v. 
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f^)  discretionary  acts  which  are  creative  neither  of  uni- 
form rules  of  conduct  nor  of  irdependent  rights  and  duties  in  particu- 
lar cases,  but  which  involve  discretion  as  to  particular  situations  in 
connection  v/ith  sone  legislativ-?  rule  of  conduct,  ^n   example  of  the 
grant  of  such  power  is  where  the  law  provides  that  the  mayor  of  a  town 
has  the  duty  to  allow  licenses  for  laundries  in  wooden  houses  in  all 
cases  ?/here  adequate  equioment  "^or  the  emergencies  of  fire  is  provided. 
The  granting  of  such  a  license  does  not  involve  the  formulation  of  any 
rule,  nor  such  an  independent  discretion  as  to  particular  rights  and 
duties  as  is  involved  in  the  exercise  of  the  appointing  or  pardoning 
powers,   iiut  it  involves  subjective  valuation  of  the  adequacy  of  tlie 
equipment  in  each  case  tl.at  arises.   buch  a  power  is  discretionar;/, 
and  executive,   xjut  since  it  involves  discretion  ln_  connection  with 
a  legislative  rule,  the  operation  of  which  may  depend  U':on  such  dis- 
cretionary action,  it  nay  be  termed  a  sub-legislative  power.   In  many 
instances  the  sane  o-^ficial  act  is  at  the  same  time  sub-legislative 
and  administrative,  when  wo  have: 

(3)  mixed  acts  v;hich  are  resolvable  into  the  two  ele- 
ments mentioned.   An  exam.ple  v/ould  be  the  case  last  discussed  if  the 
law  declared  an  additional  condition  to  the  issuance  of  the  laundry 
licenses  that  the  fire  escapes  be  made  of  uessemer  steel,  left  the 
final  r^etormination  of  this  fact  to  the  mayor,  and  provided  that  the 
bare  fact  of  the  issuance  of  the  license  should  of  itself  be  conclu- 
sive evidence  of  the  fact  that  this  provision  had  been  complied  with. 

(4)  the  discretionary  determination  of: 

(a)  a  uniform  rule  of  social  or  governmental  con- 
duct, involving  full  or  limited  discretion  in  the  premises; 

(b)  subordinate  regulations  to  give  effect  to  such 
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a  uniform  rnle  of  Gonduot; 

(c)  a  conorete  but  uniform  definition  of  one  or  more 
of  tho  provisions  of  such  a  uniform  rule  of  conduct  in  cases  where  said 
provisions  h  ;,a  originallj/  been  stated  in  abstract  terns;  or,  ir;  other 
words,  the  concretizing  of  an  abstract  legislative  rule,  the  translat- 
ing of  its  abstract  provisions  into  concrete  terms. 

In  (4)  v/e  have  the  ordinance-making  povver.  ^  Of  its  subdivis- 
ions, the  first  is  legislative,  and  the  others  are  co-legislative.   By 
this  latter  term  it  is  intended  that  emphasis  should  be  simiiltaneous- 
ly  put  upon  the  legislative  character  of  the  aet  and  xivon   the  fact 
that  it  is  por*orraed  as  a  subordinate  part  in  the  cooperative  process 
by  v.'hich  the  legislature  allows  the  administration  to  supplement  its 
work. 

In  the  one  case  v/e  have  the  exercise  of  full  discretion  in 
the  premises  (except  as  there  are  more  or  less  general  limitations  im- 
posed by  statute  or  constitution) ;  in   tho  other  discretion  as  to  sub- 


44.  The  terra  ordinance-mahing  -po'ver  is  used  by  Professor  Willoughby, 
while  President  Goodnow  speaks  of  the  ordinance  power  or  the  pov/er  of 
ordinance.  There  are  several  reasons  which  render  the  tern  ordinance 
preferable  to  any  other  term.   In  tho  first  place  it  is  the  ■'"ord  v/hich 
is  most  often  us-^d  by  those  American  writers,  like  President  Goodnow 
and  Professor  Viilloughby ,  who  through  their  study  of  the  administrat- 
ive law  of  continental  Europe  have  coma  to  recognise  this  power  as  a 
distinct  category  of  our  jurisprudence.   Then,  too,  the  corresponding 
power  in  the  hands  o?   public  corporations  is  styled  the  power  of  or- 
dinance, so  that  the  proposed  use  of  the  term  is  but  an  extension  of 
this  existing  use.   Finally,  it  is  historically  ''itting  that  such 
functions  of  a  lof'-islative  character  as  are  now  exercised  by  tho  exec- 
utive should  be  called  by  the  same  name  as  v/ere  the  legislative  powers 
of  the  English  ling  in  the  fourteenth  century.   In  the  sixteenth  cen- 
tury it  was  called  the  power  of  proclamation.   Biit  a  proclamation  is 
essentially  a  Torm  of  promulgation,  the  -jontents  of  which  may  be  legis- 
lative, as  in  Lincoln's  emancip-.tion  proclamation,  or  merely  decl.^ra- 
tory  or  hortatory  or  the  like.   The  President's  anmxil  Thaiiksgiving 
proclamation  creates  no  legal  rights  and  duties.   The  terra  ordinance 
connotes,  on  the  other  hand,  both  distinctive  features  of  the  thing 
to  be  defined,  namely,  that  it  is  legislative  in  nature  while  it  pro- 
C3eds  from  some  authority  other  than  the  regular  legislative  body. 
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ordinate  premises  only.   One  class  is  the  non-supplementary  ordinances, 

those  "hich,  in  the  acute  words  of  Count  Ito,  give  manifestation  to 

45 
some  original  idea.    The  other  class  is  supplementary  or  completing 

ordinances,  ordinances  -vhich  in  the  apt  phrase  of  the  French  involve 
une  legislation  seoondaire  et  "'erivo*^. ^   In  all  such  cases  the  system 
of  rights  and  duties  is  not  struck  off  completoly  by  the  legislature, 
but  is  produced  throu^rh  the  cooperation  of  the  legislative  and  admin- 
istrative agencies.   ^uch  ordinances  may  there'^ore  be  called  complemen- 
tary or  supplementary  to  distinguish  them  from  those  r/hich  stand  alone. 
Politically  this  distinction  is  of  importance,  because  under 
certain  circumstances  one  might  approve  of  a  pov;er  of  issuing  supple- 
mentary ordinances  while  at  the  same  ti^rie  condemning  the  practice  of 
giving  the  executive  the  authority  to  enact  self-contained  legislative 
measures.   It  may  v;ell  be  v/ise  to  alio--  the  executive  this  latter  povi^er 
only  in  emergencies   or  other  special  cases,   but  unless  the  legislat- 
ure expresses  its  rules  in  concrete  terms,  it  is  better  to  allow  the 
executive  the  power  to  concretize  legislative  abstractions  by  complet- 
ing regulations  of  a  uni-^orm  character  than  to  leave  it  to  Ilr.  Dicey 's 
twelve  shopkeepers  to  give  a  varying  interpretatio:!  of  those  abstract- 
ions as  each  controversy  arises  over  their  meaning.    And  since  ^or 

45.  Commentaries  on  the  Constitution  of  the  Empire  of  Japan,  pp.  18-20. 
This  work  gives  an  exceptionally  acute  and  concise  analysis  of  the 
ordinance-making  power. 

46.  Of.  Duguit,  Droit  constitutionnel ,  (dieuxiemo  e'dition)  ,5115. 

47.  The  emergency  ordinance  (Notverordnung)  is  in  a  special  class  by 
itself,  for  the  reason  that  its  purpose  is  not  to  complete  the  statutes, 
but  to  make  quid:  and  flexible  independent  decisions  in  times  of  crisis. 
In  foreign  relations,  in  war,  a-nd  in  internal  emergencies,  the  unpre- 
dictable character  of  the  events  and  the  imperative  necessity  for  quick 
action  make  it  better  to  have  such  matters  subject  to  executive  than 

to  parliamentary  legislation. 

For  constitutional  provisions  for  emergency  ordinances  see: 
Art.  63  of  Prussian  Constitution  of  18o0;  Art.  48  of  the  present  Con- 
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well-kriowr.  reaisono  it  ia  inexoedient  for  tlio  lagit;lature  to  expreaa 
its  rules  in  too  explicit  terms,  it  follows  that  the  co-leg-islative 
i^ower  which  is  nov/  frecmently  placed  in  eyeoutive  hands  is  amply  jus- 
tified. 

Exa::iules  of  each  ■  iiid  of  ordinance  may  be  given.   Thus  when 
the  President  of  the  United  .Jtates  issues  enactments  regulating  the  con- 
duct of  inhabitants  of  enemy  territory  oC'.-upied  in  time  of  war  or  le\'y- 
ing  duti-es  upon  imports  into  sucn  territory ,  ^jie  determines  the  entire 
content  of  a  rule  of  conduct,  r.n   example  of  (b)  may  be  found  in  the 
delegation  contained  in  the  proposed  lav/  which  in  Referendum  Question 
No.  5  :  v/as     aahmitted  to  tl-e  voters  of  iJassachusetts  in  the  I'ovem- 
ber  election  of  "tnia  you.r.   It  "provides  that  it  shall  be  unlawful  for 
any  person  to  exhibit  or  display  uublicly  in  this  Commonwealth  any 
motion  picture  film  unless  suoli  film  has  b'-^en  submitted  to  and  approved 
by  the  Commissione!:*  of  r'ublic  -'afety,  who  may,  siibject  to  the  appeal 
given  in  the  act,  disanprove  any  "ilm  or  r -/■-t  thereof  which  is  obscene, 

stitution  of  the  German  republic;  Arts. 2"  a,  I  70  of  the  constitution  of 
Japan;  the  constitiitiuns  of  most  of  the  ante-beliiun  Gorman  monarchies 
(see  lieyer-Anschutr-j  Lehrbuch  des  deutschen  ttaatsrncjn-tea ,  p.  577),-- 
though  usually  here  provision  w-;, .;  made  therefor  only  in  case  the  par- 
liamentary assembly  w -s  not  in  session,  virhile  the  ordinances  had  to  be 
submitted  to  the  next  sessi jn  of  that  organ.   These  two  limitations 
did  not  exist  in  .Vurtemberg.  Lowell,  Governments  and  Parties  in  Con- 
tinental Europe,  vol.  i,  p.  341.   'i'hey  do,  however,  occur  in  the  con- 
stitutions of  Japan  and  Prussia  mentioned  above,  as  also  in  that  of 
Denmark  of  1866  (Black,  'I'he  Relation  of  the  Executive  rower  to  Legis- 
lation, p.  127),  and  that  of  Russia  before  the  war  (Dodd,  i.Iodern  Con- 
stitutions, vol.  ii ,  Top.  188-189).   Article  48  of  the  present  German 
^constitution  provides  only  the  seco;,d  of  these  limitations. 

3.  Preund,  ;jubstitution  of  Rule  for  liscretion  in  Public  Law.   This 
is  the  best  analysis  in  English  of  the  nature  o^  the  supplementary 
ordinance. 

49.  See  Gross  v.  iiarrison(16  Hov/.  193)  and  Dooley  v.  J.  l>.    (182  U.b.  22^ 

50.  This  appeared  in  the  jio s to n  Transcript.  As  a  matter  of  fact  the 
proposed  law  was  re.iocted  at  the  polls. 
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indecent,  immoral,  inhuman  or  tends  to  debase  or  corrupt  morals  or  in- 
cite to  crime,  and  may,  subject  to  the  approval  of  the  Governor  and 
Council,  make  rules  and  regulations  for  the  enforcement  of  the  act." 
Thus,  if  the  statute  had  been  approved  by  the  electorate  ,  the  said 
Commissioner  v/ould  have  the  power  (subject  io  the  approval  of  the 
Governor  and  Council)  to  issue  ordinances  dealing  with  tho  execution 
of  the  rule  of  the  statute.   These  enforcement  regulations  would  not 
complete  the  text  of  the  rule,  would  not  concretize  its  abstr-icti  ons , 
but  would  create  separate  rights  and  diities  in  regard  to  cuch  matters 
as  the  time  and  manner  of  submitting  the  films  for  inspection,  the 
requirement  of  -oublic  notice  that  a  film  had  been  ai^proved,  and  the 
like.   Yet  these  aspects  of  the  final  rule  are  not  independent  regu- 
lations, but  aro  subordinate  to  the  nrimary  requirement  and  purpose 
of  the  statute. 

•iJ^inally,  when  Congress  provides  for  th-^^  exclusion  from  the 
United  states  of  tea  which  is  unfit  for  consumption,  and  leaves  it  to 
the  tresident  or  the  Secretary  of  the  Treasury  to  translate  this  ab- 
straction into  concrete  (but  uniform)  terms,  the  executive  rules  and 
regulati  ns  establishing  uniform  standards  of  fitness  for  consuinption 
will  be  framed  by  a  combined  application  of  subjective  and  objective 
no-'ms  with  reference  to  the  one  matter  of  the  fitness  for  consumption. 
•juch  a  pov^fer  is  discretionary,  and  the  function  involved  is  co -legis- 
lative.  '.Ve  have  here  an  example  of  (c). 

In  all  cases  of  co-legislation,  there  is  expressed,  or  im- 

5l 
plieg  from  the  character  and  purpose  of  the  statute  to  be  supple- 

51.  The  case  of  Yick  V/o  v.  Hopkins  (118  U.S.  356),  turnod  upon  the  arbi- 

trary  exercise   of  discretion;  yet  an  obitey^declaration  occurs  in  the 

case  to  the  effect  that  unrestrained  discretion  may  not  be  placed  in 

any  official.  This  is  true,  but  it  is  merely  equivalent  to  saying 


-la- 
mented, bome  oriterion  or  standard  the  abt>traatnesa  of  which  it  is  the 
duty  of  the  ordinanoe-taaking  authority  to  reduce  to  concrete  terms.   I'he 
restriction  imposed  upon  the  range  and  degree  of  discretion  by  such  stan- 
dards is  in  large  measure  a  moral  one;  for  in  the  absence  of  fraud,  of 

^-■|-| 

gross  abuse  of  discretion/  and  of  ultra  vires  action,  the  courts  will 
not  interfere.   And  it  may  be  added  that  even  under  this  moral  restraint 
the  scope  of  the  discretion  varies  according  to  whether  the  norm  set 
•^orth  in  the  statute  is  a  broader  or  a  narrower  one,  and  the  degree  of 
tiie  discretion  according  to  whether  the  norm  is  one  tlie  concretizing  of 
v/hich  involves  more  subjective  or  more  objective  valuation. 

V/e  have  noted  incidentally  tliat  some  legislative  acts  create 
social  and  other  governmental  rules  of  conduct.^  In  other  words,  some  of 
them  deal  v/ith  private  interests  ,  others  with  the  functioning  of  the  ad- 
ministrative and  judicial  branche.-;  of  th-j  government  themselves.   Kow  in 
former  German  constitutions  it  was  frequently  within  the  power  of  the 
executive  (subject  to  the  limitations  imposed  by  the  budget)  to  deal  ?/ith 
the  organiz-tion  of  the  administrative  services,  as  also  to  regulate  the 
activity  of  thoae  services."   It  is  apparently  for  this  empirical  reason 

that  the  legislature  may  not  delegate  arbitrary  discretion  to  the  exec- 
utive,  bome  standard  tl^ere  must  be,  but  it  may  be  implied,  as  in  the 
ordinance  in  th2t,''-5H,se  of  Wilson  v.  Eurekft/ City  (173  U.S.  32).   This  case, 
hovever,  turns^on  the  point  that  it  does  not  matter  that  discretion  be 
placed  in  the  hands  of  s  single  individual.  8ee  the  case  of  Dental  Exam- 
iners V.  The  People  (123  111.  227TT   It  may  be  said,  however,  that  it  is 
harder  to  attack  the  erercise  of  disc  -etion  aL'  to  a  rule  than  particular 
discretion,  because,  while  a  rule  may  easily  be  unwise,  it  is  hard  to 
prove  it  arbitrary. 

52.  German  writers  distinguish  these  two  classes  of  regulations  as  i:echts- 
verordnungen  and„Verwaltungsverordnungen.   See  Laband ,  Reichsataatsrecht ♦ 

^16;  -i-ieyer-Anschutz  Lehrbuch  des  doutschen  otaatsrechtes ,  pp.  570-  574. 
Cf.  Lowell,  Govennment  of  ^^ngland ,  vol.  i,  pp.  363,  ff.  and  Governmentb 
and  Parties  in  Continental  Europe,  vol.  i,  pp.  43-46,  345. 

53.  Meyer-Anschiitz  Lehrbiich  dos  deutschon  Sta^^tsrocht os ,  pp.  571-3. 
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in  part,  as  perhaps  in  part  also  on  aocount  of  a  keen  appreciation  of  the 
theoretical  prinoioleii  whioh  we  call  the  art  oT  government  ,^that  German 
writers  conceive  it  to  be  within  the  province  of  the  administrative  heads 

to  regulate  the  administration  without  the  consent  of  the  popular  assera- 

55 
bly,   just  as  it  is  the  right  of  the  assembly  to  consent  to  regulations 

56 
which  deal  directly  wit/j  private  interests.    It  ia  this  wnich  emphasizes 

the  distinction  between  law  and  ordinance  in  the  formal  and  the  material 

57 
senses  of  the  terras.    The  formal  meaning  lays  emphasis  upon  the  source 

54.  i'he  practical  virtue  of  the  German  conception  is  sugg':;sted  by  the 
following,  which  occurred  in  a  recent  article  on  state  administration: 
"Although  the  general  scheme  of  administrative  organisation  should  be  pro- 
vided by  legislative  act,  provision  should  be  made  for  enabling  the  gov- 
ernor to  meet  emergencies  by  conferring  on  him  the  power  to  redistribute 
functions  among  administrative  agencies  in  the  interest  of  economy  and 
efficiency,  on  the  analogy  of  the  power  conferred  on  the  President  by 

the  Overman  Act.   In  the  inte  -ests  of  efficiency  and  flexibility,  the 
duties  and  functions  of  the  administrative  officers  and  employees  should 
be  determined  to  a  large  extent  by  executive  orders  and  regulations  rather 
than  by  detailed  provisions  of  legislative  acts.   The  director  of  each 
departraeiit  should  be  empoi/vered  to  prescribe  regulations,  not  inconsistent 
with  law,  for  the  government  of  his  departme;it,  the  conduct  of  its  em- 
ployees, and  the  distribution  and  performance  of  its  business."   Mathews,, 
'State  Administrative  lieorganization,"  American  Political  ocience  Review, 
vol.  xvi ,  no.  3  (August,  1922),  p.  396. 

55.  Boelling,  infra.,  ^  E;  i3chmidt,  infra.,,  §11. 

56.  Laband ,  Iteichsstaatsrecht  ,>16;   Jellinek,  Gesetz  und  Verordnung,  p.  255 

57.  The  contrast  between  law  in  the  formal  sense  and  law  in  the  material 
sense  was,  according  to  Jellinek,/ first  raised  to  a  sharply  juristic  for- 
mulation by  Laband;  Gesetz  und  Verordnung,  p.  252.   For  the  distinction 
as  drawn  by  Laband  see  his  Staatsrecht  des  deutschen  Keiches,  vol.  ii, 
pp.  59  ff.   For  his  distinction  between  formal  and  material  ordinance  see 
his  Rei ohsstaatsrecht ,^16.   The  writer  has  found  most  helpful  analyses 

of  the  German  theories  on  the^ie  important  matters  in  isoelling.  Das  Recht 
der  Prufung  von  Verordnungen  nach  dem  btaatsrechte  des  Keiches  und  Preus- 
sens  (1912), §2,  and  Schmidt,  Das  Verordnungsrecht  des  Bundesrates  des 
deutschen  Reiches  (1915), ^xi. 
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of  the  enactment ,  the  material  meaning  upon  the  content .^^Thus  taking  a8 
our  baais  of  elassific  ition  the  regime  of  law,  we  may  aay  that  a  formal 

law  is  any  uniform  rule  of  conduct,  regardless  of  v/hether  its  content 

59 

has  to  do  with  social  or  with  governmental  rights  and  duties;   and  that 

a  material  law  is  any  uniform  rule  of  social  conduct,  regardless  of  the 
source  froim  which  it  emanates.    A  formal  ordinance  is  any  enactment  in 
the  form  of  an  ordinance,  that  is,  any  uniform  rule  of  conduct  issued 
by  the  executive  or  administrative  branch;   while  a  material  ordinance 
is  any  uniform  rule  of  governmental  conduct,  whatever  its  source."^  Ac- 
cording to  their  content,  therefore  ordinances  are  said  to  be  Rechts- 
V3rordnungen,or  those  which  create  private  rights  and  duties  (social 
rules  of  conduct) ,  or  else  Verwaltungsverordmzngen ,  or  those  which  reg- 


58.  This  is  evident  from  the  definitions  given  herein  of  formal  law  and 
ordinance,  as  distinguished  from  material  law  and  ordinance. 

59.  "Im  "ormellen  Sinne" ,  says  Lab and ,  "ist  nun  dasjenige  i^s  scriptwn 
Gesetzrecht,  v/elches  unter  Zustimmung  der  Volksvertretung  entstanden  ist." 
Das  otaatsrecht  des  deutschen  Heiohe^ ,  vol.  ii,  p.  62.  See  also  p.  64. 

My  statement  apparently  does  not  agree  fully  with  Jellinek,  Gesetz  und 
Verordnung,  p.  237.   It  may  be  well  to  note  that  throughout  this  paper 
I  have  given  ray  own  iiiterpretatlon  to  tei-ms  and  ideas,  and  that  the  ci- 
tation of  writers  does  not  mean  that  their  theories  :^re    identical  with 
mine.        ^ 

60.  bays  kI.  Je^e:   "L'acte  legislatif  ou  reglementaire  se  connait  a  ce 
quill  organise ,  il  cr/e  une  situation  juridique  gg'n^rale .  impersonelle . 
objective;  il  contient  essentiellement  un  regie  de  droit,  une  norine 

juridique Dans  tous  cet>  cas ,  quelles  que  soiont  la 

qualite^  dfc  I'auteur  de  l'acte,  les  formes  suivfS^s ,  le  nom  donne^  a  I'acts 
juridique,  nous  trouvons  cormne  efcet  juridiaue  voulu  la  cremation  d  'une 
situation  juridique  gg'n/ralo,  impersonelle,  objective.   Cela  est  nffoea- 
saire  pour  qxi'il  y  ait  acte  legislatif  au  sens  mut^riel,  mais  cela  est 
suffisant."   Les  principes  Gr^nd'raux  du  droit  administratif  (dieuxieme 
edition,  1^114)  ,  p.  9ff .  Again,  when  Esmein  says  that:   "La  loi  est  une 
re'gle  imperative  ou  prohibitive  qui  statue  non  dans  un  interest  particu- 
lier,  mais  dans  I'iateret  comnun,  non^  I'e'gard  d'un  individu  isole' 

mais  a  I'e'gard  de  toiis,  pour  I'avenir  et  "a  toujours."   (Elements  de  droit 
consitutionnel,  2  edition,  p.  10.)  ,  he  is  obviously  referring  to  law 
in  the  material  sense. 

61.  See  Lab and ,  Eeichsctaatsrecht , ^  16. 

62.  Ibid.  He  says  the  difference  between  law  and  ordinance  in  the  mater- 
ial sense  is  the  difference  between  Hechtsvorschrif t  .and  Yerv/altungs- 
vorschrift. 
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tinction  we  may  say,  first  of  all,  that  it  is  important  enough  to  empha- 
size.  But  in  our  constitutional  system  it  is  true  in  neither  practice 
nor  theory  that  it  is  the  province  or  appropriate  function  of  the  exec- 
utive to  issue  material  ordinances, ^^  V/ith  us  both  material  laws  and 
material  ordinances  are  largely  the  product  of  formal  lawa  (statutes). 
Furthermore,  thorough  analysis  causes  one  to  agree  with  Professor  Pair- 
lie  that  the  two  classes  of  acts  of  state  are  inextricably  interrelated. 

A 

The  regulation  of  official  conduct  necessarily  affects  at  least  indirect- 
ly the  private  interests  which  are  made  subject  to  that  conduct;  and  the 
creation  of  private  rights  and  duties  inevitably  gives  specific  content 
to  the  general  duties  which  are  assigned  to  adraiiiistrative  of'ficials. 
And  this  is  true  despite  the  fact  that  the  primary  incidence  of  the  reg- 
ulation is  in  the  one  case  upon  official,  and  in  the  other  upon  private, 
persons. 

French  writers  on  this  subject  disagree  as  to  w^hether  ordinances 

63.  According  to  Laband  (ibid.),  Rechtsverordnungen  belong  in  the  science 
of  legislation,  Verwal tungsverordnungen  in  the  science  of  administration. 

64.  Under  the  federal  Constitution,  for  example.  Congress  has  the  power 
of  regulating  the  adniaistration,  under  its  power  "to  make  alllaws  which 
shall  be  necessary  and  proper  for  carrying  into  execution^.-fc^a./f^IT^^fpfer"*"'"^ 
powers  vested  by  this  Constitution  in  the  government  of  the  United  iitates, 
or  in  any  department  or  officer  thereof."  Art.  1,  sec. 8,  cl.  18.   And  it 
has  never  been  held  that  its  admir.istrative  rules  passed  under  this  pro- 
vision could  oven  be  supplemented  by  the  executive,  in  the  absence  of 
special  constitutional  provision  (such  as,  power  of  President  as  command- 
er-in-chief, or  his  duty  in  connection  v/ith  law  enforcement)  or  statutory 
delegation.   Aaai  grhe  American  conception  that  administrative  regulation 

is  "legislation"  is  clearly  shown  in  the  fact  that  there  was  doxibt  as 
to  both  the  constitutionality  and  the  expediency  of  the  Overman  Act,  be- 
cause it  was  thought  to  delefate  legislative  power  to  the  president.  5^^,^ 

l/hj^   Se-t-vvv*^    4X^to<i^     a4^,rC^    Ci^^hn-e.    cunJi    >n>cw5v<^    cnM-*^^>t/^'<A      '7^^  U^r>U.i^  £x^    ^-./^/k.  ,    w^ 
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65 
are  law.    It  is  cle^r  that  they  are  not  law  in  the  formal  sense;  biit  cer- 
tain writers  d,eny   then  a  place  in  the  category  of  material  lav/.   For  this 
three  reasons  are  given.   In  the  first  place,  it  is  pointed  out  that  the 
sanction  for  ordinances  is  provided  by  the  legislature  and  not  the  exec- 
utive.   This  is  certainly  true  of  at  least  most  of  the  ordinances  of 
France,   England,*^  and  the  United  states. '^   iiocondly,  an  ordinance  is 
said  not  to  he  law  because  it  is  on  a  subordinate  plane,   ^n  ordinance 
may  not  abrogate  a  statute,  but  a  statute  may  abrogate  an  ordinance.   An 
ordinance  is  bound  by  the  existing  statute  law  and  may  not  contradict  its 
letter  or  spirit,  or  (in  the  case  of  delegated  ordinances)  go  beyond  the 

65.  Duguit  holds  that  ordinances  are  lav/  in  the  material  but  not  in  the 
formal  sense.         Dufour  says:   "L'acte  r^glementaire  a  la  meme  au- 
thorite  et  produit  los  m^mes  efPots  oue  l'acte  legislatif;  il  est  vrai  de 
dire  en  ce  sens  quo  tout  acte  re'glemontaire  n'est  qu'  une  loi  secondaire. 
fCours  de  droit  administratif ,  vol.  1,  p.  58).   XiSmein,  on  the  contrary, 
claims  that  they  are  not  laws.   He  says:  *^A  vrai  dire,  le  pouvoir  r^gle- 
mentaire  ne  rentre  pas  nec^ssairement  dans  le  pouvoir  legislatif,  et  le 
rbglement  n'est  point  la  loi.   Le  r^glement  est,  en  effot,  simplement  une 
pre''scription  qui  a  pour  but  d 'assurer  I'exocution  de  la  loi  en  la  complct- 
ant  dans  les  details,  mais  sans  pouvoir  en  changef  ou  modifier  ni  le  texte 
ni  1 'esprit.   Aussi  le  droit  de  faire  des  r^glements  ne  revient-il  pas 
n^cessairement ,  ni  memo   naturellenent ,  au  pouvoir  legislatif.   II  droit 
etre  confi^  naturellement  au  pouvoir  executif:  car  ^tant  charge  d'oxe'c- 
uter  les  lois,  c'est  lui  qui  peut  le  plus  utilement  los  comole'ter  de 
cette  raaniere."   He  admits,  hovever ,  that  they  are^  like^  laws  in  being 
generally  obligatory.   Droit  constitutionnel  (sixieme  e'dition,  1914)  pp. 
535,  6.   A  Mirldle  view  is  that  held  by  La-^erri"fere ,  who  says  (vol.  I,  p.  11, 
dieuxierae  edition):  "Entre  le  ^pouvoir  lf<gislatif  et  le  pouvoir  exf^cutif 
il  y  a  une  attribution  interrnediaire ,  celle  qui  consiste  a  faire^les 
reglements ,  a  ^dieter  les  prescriptions  S(^condaires  n^cessaires  a  I'apoli- 
cation  des  lois;  cette  difficulte  sera  attribute  au  le'gislation  ou  au 
gouvernemont ,  ou  bien  elle  se-a  divGraement  partag6e  entre  eux,  selon 
que  la  Constitution  g6n6rale   de  I'Ltat  tontra  a  faire  plus  ou  mo  ins  pre- 
valoir  I'irfluence  du  Parlement  ou  cello  du  pouvoir  executif," 

66.  Hauriau,  Precis  de  droit  administratif  et  de  droit  public,  p.  53. 

67.  A  general  sanction  is  to  be  found  in  art.  471,  No.  15  of  the  Code 
P^nal.   "Special  dispositions"  may  also  provide  sanctions,  bee  Hauriou 

ibid. ,  p.  53. 

68.  For,  as  Coke  held  in  the  case  of  proclamations  (1610),  the  Ving     ^ 
cannot  create  an  OxLonse  whe'lft  there  was  not  one  before.* /I  G«  •^- 7^, 

69.  The  delegation  of  the  legislative  power  to  that  br  nch  of  govern- 
ment which  occurs  in  the  distributing  clauses  of  state  constitutions 
and  in  Art.  1  of  the  federal  constitution  settles  this  point. 
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the  scope  of  the  statutory  delegation. '^^  Thirdly,  it  is  pointed  out  that 
the  French  administrative  courts  may  annul  ordinances,  while  there  is  no 
judicial  body  which  can  annul  statutes. "^^  But  to  all  of  these  points  it 
may  be  said  that  they  prove^  not  that  ordinances  are  not  lavi,'^but  that  they 
are  a  form  of  law  v/hich  in  France  is  subordii)ate  to  the  statutes. 

For  the  oexact  relation  of  statute  and  ordinance  we  must  look 
to  the  particular  constitutional  system  in  question.   IVhere  ordinance- 
making  power  is  specifically  given  to  the  executive  in  a  v;ritten  consti- 
tution, it  is  usually  provided  what  relation  such  constitutional  ordi- 
nances shall  boar  to  the  statutes.   Thus  the  Japanese  Constitution  pro- 
vides for  emergency  ordinances  "in  the  place  of  lav^; "  "^  v/hile  it  says 
of  other  ordinances  that  "IIo  Ordinance  shall  in  any  way  alter  any  of  the 
existing  laws."   Llany  constitutions  grant  to  the  executive  the  power 
to  issue  ordinances  to  complete  the  laws;  and  the  usual  provision  is 

something  to  the  effect  that  such  ordinances  may  not  alter  the  laws 

74 
(statutes).    That  such  ordinances  are  limited  strictly  by  the  text  of 

70.  See  Duguit ,/ Droit  consti tutionnel ,  ^ 115. 

.-.  Hauriou,  Precis  de  droit  administratif  et  de  droit  public,  pp.  35, 
36-57,  53,  54,  59,  60.  But  see  p.  62.  Of.  also  Merritt  v.  Welsh  (164 
U.S.  694)  and  Morrill  v.  Jones^fl06  U.S.  466) 

71.  See  J^ze,  Les  Principes  G-eneraux  du  droit  administratif  (dieux- 
ieme  Edition,  1914).   This  refers  to  features  of  French  administrative 
law  which  are  not  found  in  systems  where  the  common  law  prevails. 

72.  Art.  Vlll. 

73.  Art.  IX. 

74.  The  StatiJb  of  Italy  (Art.  6)  provides  that  tho  king, acting  of  course 
with  the  concurrence  of  the  re^nonsible  minister,  "makes  the  decrees 

and  regulations  necessary  for  the  execution  of  the  lav/s ,  without  suspend- 
ing their  observance  or  dispensing  with  them. "   Dodd,  Llodorn  Constitut- 
ions, vol.  ii ,  pp.5ffTbut  italics  mine) . 

It  is  provided  by  the  Belgian  Constitution  the  the  king  "shall 
issue  all  regulations  and  decrees  ne.:essary  for  the  execution  of  the 
laws ,  without  power  to  suspend  the  laws  themselves,  or  to  dispense  with 
their  execution.  . .  .IIo  decree  of  the  King  shall  take  effect  unless  it  is 
countersigned  by  a  minister,  who,  by  that  act  alone  renders  himself 
responsible  for  it."  (Italics  mine).  Dodd,  ibid.,  vol.  i,  pp.  137-8. 

The  Constitution  of  Portugal  provides  that  the  king  is  "to 
issue  decrees,  instructions  and  regulations  necessary  for  the  proper 
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the  statutes  which  they  supplement  might  be  implied  from  the  very  nature 
of  this  phase  of  the  ordiranoe-making  pov/er.   In  the  exercise  of  such 

execution  of  the  laws."   Dodd ,  ibid.,  vol.  ii,  o.  164.   That  of  the  Neth- 
erlands declares  that  "general  administrative  regulations  shall  be  issued 
by  the  king."  "Provisions  to  be'  enforced  by  penalties  shall  not  be  in- 
cluded among  such  regulations  except  by  virtue  of  a  law.   The  penalties 
to  be  imposed  shall  be  regulated  by  lax?."   Dodd,  ibid.,  vol.  ii ,  p.  90. (tU^ 

Among  the  powers  of  the  President  of  I.Iexico  under  the  Gonsti-   ""^ 
tution  of  1857  was  that  "To  promulgate  and  execute  the  laws  passed  by 
the  Congress  of  the  Union,  providing,  within  the  executive  sphere,  for 
their  exact  observance."   Dodd,  ibid.,  vol.  ii,  pp.  39  ff. 

The  President  of  the  ^^rgentine  Republic  "may  issue  the  instruct- 
ions and  regulations  necessary  for  the  execution  of  the  lav-'s  of  the  na- 
tion taking  care  that  the  spirit  of  such  laws  be  not  changed  by  except- 
ions introduced  through  the  said  regulations.  TTtalics  mine)  Dodd,  ibid. , 
vol.  i,  p.  23. 

"To  the  President  of  the  republic  (of  -brazil)  shall  belong  the 
exclusive  right  to  approve,  loromulgate ,  and  make  public  the  lav/s  and 
resolutions  of  the  Congress,  to  issue  decrees,  instructions,  and  regula- 
tions for  their  exact  execution."  Ibid.,  vol.  i,  pp.  163-164. 

In  iionduras,  iJicaragua,  Paraguay,  and  Venezuela,  as  in  Argen- 
tine, whose  constitutional  provision  in  this  regard  we  quoted  above,  it 
is  provided  that  these  executory  ordinances  may  not  in  any  way  alter  the 
spirit  of  the  law.   The  Constitution  of  Venezuela  goes  farther,  and  pro- 
vides that  such  ordinances  may  be  issued  only  "when  a  law  so  requires  or 
authorises  in  its  text."  Black,  The  Relation  of  the  -c-xecutive  Power  to  Le 
Legislation,  p.  128.   This  makes  the  power  a  delegated  one  there,  while 
it  may  usually  be  exercised  independently. 

In  Bolivia  the  President  may  issue  "decrees  and  orders  necess- 
ary for  the  execution  of  the  laws,  but  without  any  private  (or  personal) 
definition  of  rights  o_r  alteration  of  those  defined  by  the  lav; ,  and  with- 
out contravening  its  dispositions."  fltalics  mine ) .   Black,  ibid. 

In  Haiti  and  iJcquador,  the  chief  executive  "is  to  make  all  reg- 
lations  and  decrees  necessary  for  the  purpose  of  executing  the  la'.vs ,  but 
without  power  ever  t,o  .su.ajaand  or  interpret  the  lav/s,  acts,  and  decrees 
themselves  nor  to  dispense  with  their  executionT"   (Italics  mine) .  Ibid . 

I,  The  Constitution  of  Cuba  in  Article  68  has  the  following  pro- 
vision:  The  President  has  pov;er  to  approve  and  promulgate  the  lav/s,  and 
to  execute  them  and  cause  them  to  be  executed;  to  prescribe  when  Congress 
shall  not  have  done  so,  regulations  for  the  better  execution  of  the  laws, 
and  further,  to  issue  decrees  and  orders  which  he  may  deem  necessary  to 
that  end,  and  so  far  as  pertains  to  the  government  and  administratior  of 
the  state,  but  v/ithout  contravening,  in,  any  case ,  what  is  established  Toy 
the  said  lav;s.  "  (Italics  mine).  Black,  ibid.  ,  pp.  128-129. 

The  indications  are  that  those  provisions  are  interpreted  very 
broadly  by  the  Latin-American  e-ecutives,  so  broadly  in  fact  as  to  lead 
to  the  actufjl  overriding  of  the  constitutions  in  some  instances.   An 
example  of  this  is  the  decree  of  the  President  of  Panama  in  1918  by 
which  he  deferred  the  elections  for  six  months.   liroad  powers  like  tnose 
cited  a-'e  properly  t-^rmed  "ill-defined"  by  Llr.  Black;  and  open  the  way 
for  an  illegitimate  usurpation  of  power,  unless  this  is  prevented  by  a 
constitutional  morality  stEonger  than  that  in  most  of  the  American  re- 
publics.  See  Black,  ibid.,  pp.  129-132. 
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poviTer  the  jurisdiction  of  the  authority  possessing  it  invol\'es  completion 
without  violation  ol   the  enactment  to  be  supplemented.   And  of  course 
that  autliority,  as  all  other,  must  be  lept  within  its  jurisdiction.   whe- 
ther the  authority  find  its  source  in  statutory  or  constitutional  dele- 
gation, it  is  conditioned  by  the  terms  of  the  grant.   It  may,  indeed,  be 
the  case  that  the  jjov.'or  is  derived  from  prerogatives  recognized  by  an 
unwritten  lav;,  or  even  from  the  theory  of  autocracy  that  the  ruler,  be- 
ing the  source  of  all  political  power,  has  himself  all  authority  which 
ho  has  not  delegated  to  others.    In  such  cases,  the  power  of  ordinance 
is  not  based  upon  a  definite  text,  and  is  therefore  vaguer  and  more  cap- 
able of  expansion.    l:.ven  in  such  cases,  hov/ever ,  the  general  rule  in 
modern  constitutional  governments  is  that  as  between  statute  and  ordi- 
nance, the  former  prevails.   i'he  chief  exception  is  where  the  constitu- 
tion specifically  provides  that  in  certain  cases  ordinances  may  override 
statutes. 

Otherwise  statute  is  superior  to  ordinance.   And  this  super- 
iority is  emphasized  by  the  fact  that  (under  at  lea.Jt  the  systems  of 
England,  -u'rance ,  and  the  United  ijtates)  the  penal  sanction  of  ordinances 
is  attached  by  the  legislature.   The  executive  has  no  inherent  power  to 
make  the  violation  of  its  rules  (even  when  it  has  authority  to  issue 
them)  a  crime  or  misdemeanor.   And  in  the  United  States  the  legislature 


itself  could  aast  delegate  to  the  executive  the  power  to  decide  whether 
violation  of  an  executive  order  should  be  punished,  e>^r-T«^rac  what  the 

75.  t>ee  '^ .    v;.  ..illoughby,  Prussian  Political  i-'hilosophy ,  chap,  v,  es- 
pecially pp.  94  ff .   Contrast  the  dictum  of  the  Supreme  '^ourt  in  i'he 
Floyd  Acceptances,  (7  V/all.  666). 

76.  Lowell,  Government  of  >-ngland ,  vol.  i,  p.  19. 


-31- 

kind  of  punishment   should   be.      The    creation  of   the  punishment    is    so 
clearly  the   very   teeth  of   legislation,    that    the   most   that   would  under 

our   rigid   constitutional    system  he  allowed  would  be   the   delegation   to 

77 
the   executive  of  the  power  which   is   sometimes   left   to   the   courts^ 

78 
of  determining  within  limits   the   amount  of  the    lounishment. 

A  final   word  must  be  given   to   the    different   points   of 

view  f-r-om  which  ordinances  may  be   classified.      In  the   first  place,    they 

differ  according  to    the    source   of   the   executive  power  to   issue   them,  — 

which  may   ba    statutory,   constitutional,    customary,    or   inherent.      The 

French   distinguish   ordinances  which  are  delegated  to   the    executive  by 

the   parliament    and    those    that    he   exercises   independently  as   les   regle- 

ments   d'administration  publioue  and    les  decrets   reglementiN"^ spontanea , 

79 
resiectively.  In  the    second   place,    ordinancot^   may  be  distinguished 

according  to   the  rahti  ore  which   they  undertake   to   regulate,   which  may  be 

relations   of   orivate   person  to   private  person,    the   state  to    private 

fin 
•oerson,   or  the    state  to    governmental   person.        Thirdly,   ordinances  are 

divisible   into   those  which  are    intended   to   meet   special    emergencies, 

fil 
and   those  which  aid   in  the    ordinary   functioning  o  f  government.    Finally, 

ordinances  may  be   divided   into    two   classes   according  as   their  contents 
give  manifestation  to    some  original    idea,    or  merely  complete  or   supple- 
ment  statutory  rules.      I   have   distinguished   those   as   legislative   and 
co-legislative,    respectively.      It  may  be   added   that  of  the   latter 
class   there   are   two   kinds,    according    as   they   supplement  the    contents  of 

CO 

the  statutory  rules,  or  serve  as  an  aid  in  executing  the  statute.. 
77.  As  t'here  a  law  provides  that  the  violator  of  a  certain  enactment 
shall  be  liable  to  a  fine  of  not  less  than  ten  nor  more  than  twenty 
thousand  dollars,  or  to  imprisonment  for  not  less  than  three  nor  more 
than  seven  years,  or  both. 
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78.  It  Should   be  added  that   this   jmp&T   is    purposely   dei'oted   solely  to 
the   definition  of  the   ordinance,    without  any  consideration  of  w'oat  raay 
be   callod    the  important   political    "problems"  which  the   ordinance- 
making  power   raises  for    the   students   of  the  art  of  government.      Uor   has 
any  attempt  been  made  to    discuss   the   provisions   in  different   countries 
for  what   is   called   recourse  or   remedies   at   law  against   illegal 
ordinances.  . 

79.  3ee  Raiga,   Le   r^ouvoir   re^lementaire  du   President    de   la  R^ublioue. 
Jellinek  distinguishes    "verfassungs--und  gesetzmassige   Verordnung" 
(Gesetz   und  Verordnung,    Zweite  Abteilung,    Zweiter  Abschnitt,  Kap.VI). 

80.  For   the  kinds   of  Verwaltungsverordnungen   see   Jellinek,    tiesetz   und 
Verordnung,    pp.    366-387. 

81.  The   Germans   distinguish  the   emergency  ordinance-making  pov/er   as  a 
special   class    (Notverordnungsrecht ) ;    Meyer-Anschutz   Lehrbuch  des 
deutschen   Staatsrechtes,    pp.    577-580. 

82.  The   German  terms   are   Erganzungsverordnung  and  Ausfti  h  rungs  verordnung, 
respectively.      3eQ   James,   I'rinciples   of  I'russian  Administration,   pp. 156- 
158. 

A  final   word  must   be  added  with  reference   to  the  distinction   between 
ordinances   as   defined  above  and  certain  other  acts   of  private   persons 
or   of   executive   or   administrative  officials   which  are   not  ordinances* 
To   be    distinguished   from  ordinances   are: 

(1)  the   uniform  rules  of  conduct  of    (let  us  say) a  club^'or    some 
similar  organization.      Even  though   such   rules  are,    in  a  way,   coercive, 
they  do   not   come  v/ithin  the   sphere   of  political  or  governmental  coer- 
cion.     Their   enforcement  rests  UToon  the   pressure   of  opinion,   upon  what 
may  be   called   social   comity,   and   upon  the   expulsion  of  members   from   such 

a  voluntary  association.      But  while   the   state  does   not  enforce  such  rules, 
can  it   be   said  that  v/hat    it  permits   it   commands?     Now   the   excelled  member 
could  appeal   to   the   courts   of   the   state  and    get   relief  against   the    en- 
forcement   of  any  rules   where   the  rules  or    the   manner  of  enforcing  them 
infringed  upon  any  material    interest  of  his  which  the   state  sees   fit   to 
protect;.      Otherwise   he   would  be   without  relief.    Austin's   famous   dictum 
is   thus   true    if   it   means    the   state  by  permitting   commands  that   the  club 
may  enforce  certain  rules   in  certain  ways    (i.    e.,    that  it   is   acting   legal- 
ly when  it    so   does).      But   this   is   different  from  saying  that   the   state 
commands   the   rules   themselves.      These  are  rules   of  conduct  ,  but  rules 
that  are   not   governmental   but    orivate   in  character. 

(2)  proclamations   of   the   executive   containing  warnings   of  what    the 
law  is_,   which  Coke   in  1610   rightly  declared  to  be  distinguishable  from 
the   creation  of  new  offences    (12  Co.    Rep.    74,   the    case  of  proclamations). 
Coke   and   later  writers    said  such  warnings   "aggravated"   the   offence,  and 
Maitland   notes   that   this    is   oerhaps   still  true    (Constitutional   History 

of  England,   p. 302).    Presidential   proclamations   of  v/arning  might   influence 
the   trial   court  to    imi  ose   the   maxim.ura  legal  penalty.      In  some   cases  Con- 
gress  has   specifically  provided  that   the   enforcement  of   certain  duties 
be  preceded  by  a  warning  proclamation,   as,   for  example  that   rebels 
disperse.      In  such  cases,    even   should    it   be   held   that   the  action  of   the 
President  were  necessary  to   bring  the    legal   duties   prescribed  by  the    law 
into   operation,    such  proclamation  ?/ould   not  be  an  ordinance,      jrtiether   or 


not  it  would  be  sub- legislative  would  depend  on  v/hether  the  law  leavetJ 
it  to  the  President  to  decide  in  his  discretion  whether  by  hucJi  a  warning 
the  duties  be  brought  into  operation  or  v/hether  there  is  imposed  upon 
him  a  ministerial  duty  which  he  is  morally  bound  to  carry  out  even" though 
he  cannot  be  lega"^^ly  comrielled  to  do  so, 

(3)  hortatory  or,  declaratory  proclamations.   An  examj)le  is  the 
annual  Thanksgiving  proclamation  of  the  President. 

(4)  emergency  executive  action  of  the  English  Grown,  under  its  pre- 
rogative right  of  defending  the  realm.   For  the  courts  will  in  each  case 
determine  whether  the  action  taken  is  justified  by  the  necessity  of  the 
case.   3e  Baty  and  Morgan,  V/ar:   Its  Conduct  and  Legal  Results  ,  chap.i. 
If  the  crown  issued  general  rules  in  such  cases  they  would  not  be  law, 
but  merely  statements  of  policy  by  the  executive.   That  branch  would 
not  have  to  act  in  particular  cases  according  to  such  general  rules,  as 
perhaps  it  would  (in  the  United  States  government,  at  least)  in  the  case 
of  its  rules  and  regulations  issued  to  complete  statutes  (  Campbell  v. 
United  states,  107  U.S.  407,  1882).   But  the  real  test  is  th^t  the 
courts  could  go  behind  the  rules  and  determine  as  a  matter  of  fact  whether 
aside  from  the  rules,  the  action  taken  in  each  concrete  and  sioecific  case 
was  justifiable.   Thus  the  prerogative  of  defending  the  realm  does  not 
include  the  pov/er  to  issue  real  emergency  ordinances  having  the  force 

of  law. 

(5)  proclamations   or  other   official  acts  of  the   administration  or 
executive  which  set  forth   formally  the   official  determinition  of   a  fact 
under  a  law.      This   comes  within  the  adminlstr-itivo   function  as   defined 
in   the    text. 

(6)  acts  which    involve   the   discretionary  determination  of  one   of   the 
elements  of  a  legislative   rule.      These  are    sub-legislative.   Examules  are 
proclamations      (18), (19),   and   (20)    as   listed   in  the    Statutes  of  the 

52nd  Congress,  part  1. 

(7)  those  rulings  of  administrative  officers  which  are  merely  their 
interpretations  of  the  raeanir^  of  the  law.   Vrtiere  they  can  be  brought  be- 
fore the  judiciary",  the  courts  v.-ill  give  every  presumiotion  in  their  favor, 
and  in  case  of  doubt  will  accept  them  as  the  true  meaning  of  the  law; 

but  the  better  rule  is  that  they  do  not  bilid  the  courts  where  they  are 
clearly  in  conflict  with  the  lav/.   See  Powell,  the  Separation  of  Powers: 
II,  28  Political  Science  Quarterly  34,  39-40,  note.   The  article  by 
Albertsworth  on  Judicial  Heview  of  Administrative  Action  by  the  Federal 
Supreme  Court,  Harvard  Law  Keview,  December,  1921,  also  has  a  note  on 
this  TDOint.   Now  where  no  private  rights  will  give  rise  to  a  case  at  law, 
these  interpretations  will  not  come  before  the  courts.   Taft,  The 
Presidency,  p.  64.   But  even  lihen  they  are  not  ordinances,  for  the  reason 
that,  though  they  may  be  general  and  within  the  final  determination  of 
the  executive,  they  are  not  discretionary  but  merely  interpretative. 
Final  interpretation  of  the  meaning  of  the  law  as  it  stands  and  dis- 
cretion as  to  what  the  law  shall  be  are  clearly  distinguishable  functions. 
The  one  is  judicial,  the  other  legislative. 

A  more  difficult  problem  arises  when  the  executive,  in  connection 
with  the  enforcement  and  administration  of  the  law,  may  proceed  in  more 
than  one  manner.   If  he  thus  impliedly  has  the  choice  of  means,  there  is 
a  ce:^tain  administrative  discretion  in  his  hands.   Suppose  he  then 
issues  general  rules  instead  of  exercising  this  choice  in  each  case 
separately.   n'ould  such  rules  be  ordinances?  If  they  could  come  before 
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a  court  the  situation  would  be  similar  to  that  discussod  in  (4)  above. 
I*^  not,  they  should  probably  be  considered  ordinances.   The  problem  im- 
presses one  with  the  difficulties  of  an  all-inclusive  classification  or 
definition.   And  since  such  rules  would  likely  deal  with  mere  routine 
matters  in  connection  with  the  administration  of  the  substantive  rights 
involved,  there  is  emphasized  also   the  importance  of  the  distinction 
between  acts  creative  of  substantive  and  those  creative  of  procedural 
rights.   This  is  especially  significant  when  the  procedural  rights  are 
mere  incidental  ones  ,  as  in  the  case  here  supposed. 


CHAPTER  II 

THE  ORDI"AL'CE-I.IAKI!JG  P0V;ERS  OF  THE  PRESIDENT:  HISTORICAL  BACKGROUIID 
AlTD   Tm   ADOPTIOII  OF  THE  COITSTITUTIOII. 

"The  law  of  England  is  divided  into  three  parts,  common  law, 
statute  law,  and  custom;  but  the  king's  proclamation  is  none  of  them." 

"The  king  by  his  proclamation  cannot  create  any  offence  which  was 
not  one  before." 

Coke. 

Any  discussion  of  the  ordinance-making-  powers  of  the  President 

must  be  preceded  by  some  account  of  their  historical  antecedents.   3uch 

an  account  is  indispensable  to  an  understanding  of  how  those  powers 

came  to  be  what  they  are,  and  of  why  they  are  not  so  broad  as  are  the 

corresponding  oowers  in  countries  which  have  not  inherited  English  legal 

ideas  and  English  legislative  procedure.   More  important,  however,  is 

the  fact  that  only  in  the  light  of  such  an  historical  background  is  it 

possible  to  know  what  the  people  o ""  the  several  states,  who  in  1787-1789 

set  up  a  new  system  of  government,  meant  by  the  terms  and  the  principles 

which  they  wrote  into  their  Constitution.   That  document  states  that 

all  the  legislative  powers  therein  granted  are  vested  in  Congress;  and 

an  important  problem  for  the  constitutional  lawyer  is  to  explain  how, 

notv/ithstanding  this  fundamental  proposition.  Congress  may  delegate  to 

the  President  or  other  agents  regulative  powers,  while  the  President 

himself  has  certain  independent  rule-m.aking  powers.   V/e  shall  see  that 

in  interpreting  that  basic  proposition  in  such  a  Viray  as  to  affirm  the 

constitutionality  of  hhe  President's  ordinance -making  pov/ers,  it  is 

in  consonance  with  vo,lid  principles  of  constitutional  construction  to 

seek  extrinsic  evidence  of  the  meaning  of  "legislative"  as  used  in  the 

Constitution.    Such  evidence  will  be  found  both  in  the  historical 

contemporary  statements 
ideas  v/hich  the  framers  inherited  and  in  ikstxKXX^iarftK.both  of  fneir 

A 

understanding  of  those  ideas  and  of  their  agreement  or  disagreement 
1.   See  chap.  IV. 
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therewith.   Prom  the  purely  legal  point  of  viovv,  therefore,  it  is  essen- 
tial to  understand  the  historical  origins  of  the  President's  power  of 
ordinance  and  the  variations  of  the  historical  ideas  on  the  subject 
which  may  have  been  current  in  1787-89. 

The  Presidency  as  established  by  the  federal  Constitution 

resulted  from,  the  application  to  the  peculiar  problem  which  the  fraraers 

2 
faced   of  their  experience  with  the  executive  power  of  the  English 

Crov;n,  the  colonial  governor,  and  the  state  governor,  and  their  exper- 
ience vYith  the  lack  of  executive  power  in  prior  steps  in  union,  as  the 
ideas  formed  by  such  experiences  were  modified  in  some  degree  by  the 
political  theories  and  convictions  which  the  framers  held ,  the  im- 
pressions of  ancient  or  foreign  executives  v:hich  they  entertained,  and 
the  knowledge  of  English  constitiitional  history  and  practice  which 
they  possessed. 

2.  That  problem  is  most  brilliantly  discussed  in  Fiske,  The  Critical 
Period  of  American  History.   For  an  entirely  different  approach  see 
Beard,  Economic  Interpretatioh  of  the  Constitution  of  the  United  States. 
The  truth  lies  in  a  synthesis  of  those  two  views. 

3.  Every  reader  of  the  Federalist  papers  has  direct  evidence  th^at  at 
least  some  of  the  statesmen  of  the  time  knew  Blackstone  and  Llontesquieu. 
The  debt  of  Jefferson  to  locke  is  obvious,  and  is  illustrated  by  the 
fact  that  the  phrase  of  the  Declaration  of  Independence  "when  a  long 
train  of  abuses,"  is  taken  bodily  from  the  Second  Treatise.   That  they 
kept  their  eyes  closely  upon  the  nev/  state  constitutions  is  manifest 
from  a  coraoarison  of  the  federal  constitution  v/ith  those  documents. 

In  a  reply  to  Mason's  objections  to  the  Constitution  Iredell  said: 
"It  seems  to  have  been  wisely  the  aim  of  the  late  Convention,  in  form- 
ing a  general  government  "'or  America,  to  combine  the  acknowledged  ad- 
vantages of  the  British  Constitution  with  proper  republican  checks  to 
guard  as  much  against  abuses."  (Ford,  Pamphlets  on  the  Constitution 
Published  During  Its  Discussion  by  the  People,  1787-1788,  p.  351.) 
In  considerable  measure,  however,  this  English  inflxience  came  indirect- 
ly through  the  very  recent  written  state  constitutions:  Bryce,  the 
American  Commomvealth,  vol.  i,  p.  30.   On  this  whole  question  of  the 
origin  of  the  Constitution  see  ibid.  ,  chap.  iii.   There  was  little  of 
Rousseau,  much  of  Locke,  in  the  American  political  theory  of  the  time: 
Merriara,  American  Political  Theories,  pp.  91-92.   It  is  interesting 
to  note  that  they  read  something  of  English  constitutional  develop- 
ment in  Blackslnne:  (Cooley's  edition),  p.  406  ff. 
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The  background  on  which  was  painted  their  mental  image  of  the 
executive  was  thus  the  English  Grown.   This  meant  particiilarly  the 
legalistic  or  literary  theory  of  the  Grown  in  the  seventeenth  and 
eighteenth  centuries,   when  they  and  their  fathers  had  known  it  as  the 
pov;er  to  v/hich  they  owed  allegianoo.   As  students  of  English  history 
they  no  doubt  knew  that  English  constitutional  history  in  one  of  its 
most  vital  phases,  had  been  a  Vv'orking  out  of  the  separation  of  legis- 
lative  and  executive  pov.'or.    That  evolution  had  not  been  finally 
settled  until  the  revolution  of  1588;  which  meant  that  its  latter  as- 
pects had  been  v/itnessed  by  the  great  grand  fathers  of  the  framers, 
either  in  England  or  from  the  distance  of  the  colonies.  "!e   may  conclude, 
therefore,  that  it  is  in  point  to  review  in  broad  outline  the  history 
of  the  legislative  power  after  the  rise  of  parliament  at  the  close  of 
the  middle  ages. 

IVe  need  not  consider  the  Witenageraot  of  the  Anglo-Saxon  kings 
before  the  battle  of  Hastings;  for  our  concern  is>  primarily  v/ith  the 

4.  Lord  Bryce  remarks  that  they  thought  of  the  English  constitution  in 
terras  of  the  legal  theory  of  it  as  set  forth  in  Blacksdione.   They  did 
not  understand  fully  the  beginnings  of  the  modern  cabinet  sjistem  which 
in  their  cvn  day  was  not  thoroughly  developed.   Like  language,  law  and 
political  systems  v/ere,  by  being  cut  off  from  the  main  current  of 
British  life,  turned  into  a  new  course;  and  the  Americans  either  de- 
veloped peculiar  modes  of  expression  and  peculiar  institutipnj^  of  their 
own  or  retained  the  older  English  ways  of  language  and  ^^^^^h  h^.^-tj 
meanwhile  been  outgrown  in  the  mother  country.   But  th  i  o^  ne^alib  t  give'^'^M^ 
us  concern  here,  "or  they  thought  of  the  legislative  power  iinder  the 
English  constitution  in  terms  of  a  legal  theory  which  had  not  mater- 
ially changed  since  1689. 

5.  Those  who  deride  I.Iontosquieu  for  seeing  the  separation  of  pov/ers 
in  the  English  government  (as  well  as  those  v/ho  point  out  the  express 
exceptions  to  the  principle  that  are  embodied  in  state  andJfederal  con- 
stitutions) are  merely  affirming  the  truism  that  the  principle  is  no- 
where carried  out  in  abstract  thoroughness.   It  is  not  here  asserted 
that  it  is;  but  this  must  not  make  us  lose  sight  of  the  fact  that, 
with  impo-:'tant  legal  and  conventional  variations,  it  is  at  the  basis 
of  both  English  and  American  institutions;  and  above  all  that  in  Amer- 
ica it  is  a  principle  of  constitutional  law  except  as  the  constitutions 
expressly  or  by  clear  implications  provide  otherwise. 
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effect  of  English  institutions  upon  the  framors,  not  with  eras  of  Eng- 
lish constitutional  development  which  were  to  them  as  to  us  ancient  his- 
tory.  Theories  differ  as  to  the  effect  of  the  Conquest.   But  whether 
or  not  feudalism  had  been  established  before  1066,  after  that  date  the 
feudal  system  became  definitely  established;  so  that  Maitland  could  say 
that  during  the  medieval  period  the  public  law  of  England  was  an  appen- 
dix to  the  lav;  of  real  property.^   The  king  was  assisted  with  the  gov- 
ernment  by  his  tenants  in  capite,   those  v/ho  held  directly  of  the  su- 
preme landlord.   There  was  what  to  us  aiDpears  a  confusion  of  functions 
in  contrast  with  the  modern  separation  of  functions  in  English  and 
American  conceptions.   It  is  generally  stated  that  there  was  a  magnum 
concilium  composed  of  all  the  barons,  and  a  permanent  or  ordinary  coun- 

Q 

cil  composed  of  the  king's  chief  advisers;  and  that  the  more  important 
enactments  had  to  receive  the  assent  of  th'o  former,  the  less  important 
the  assent  only  of  the  latter.^   But  such  a  generalizaT ion  is  probably 
a  little  too  definitive  for  a  period  which  seems  to  be  marked  by  an 
absence  0°'  the  modern  precise  delimitation  of  the  composition  and  - 
jurisdiction  of  all  organs  of  government.      The  shifting  meaning  given 
to  terms  in  those  tines  makes  certainty  on  these  matters  almost  impos- 
sible for  the  modern  observer.   And  it  must  be  futther  borne  in  mind 
that  the  king  and  his  counails  did  not  enact  so  much  as  affirm  the  law. 

6.  Constitutional  History  of  England,  p.  155. 

7.  Maitland,  Constitutional  History  of  England,  pp.  60  ff;  Stubbs , 
Select  Charters,  passim;  Magna  Carta,  /  14.   But  cf.  Maitland,  ibid., 
V.    163. 

8.  Wilson,  The  btate ,  ^)  837-855. 

9.  In  1253  Henry  III  had  to  withdraw  part  of  an  ordinance  "praesertim 
own  tanta  legis  perrautatio  sine  comm-ini  assensu  barnagii  constitui 
rainime  valuisset,"  Pollock  and  Maitland,  History  of  English  law,  (2nd. 
ed.),  vol.  i,  pp.  181-183.   But  cf.  Encyclopaedia  Britannice  (11th 

ed. ) ,  vol.  XX,  p.  188. 

10.  I.lcllwain,  The  High  Court  of  Parliament  and   Its  Supremacy,  pp. 
16-17,  26  ff. 

11.  Ibid.  ,  pp.  4^ff. ,  51. 
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Prolific  legislation*  in  the  sentie  of  altering  the  private  law  deliberate- 
ly, drastically,  and  freouontly,  is  a  modern  conception.   Developments 

12 
of  the  custonary  law  were  made  by  the  decisions  of  judges,    who  for 

long  were  not  clearly  separated  from  the  councillors;-'-^  and  the  judges 

of  course  made  these  developments  under  the  guise  of  affirmations. 

Enactments  of  the  king  in  council  v/ere  often  not  changes  in  the  common 


law  at  all,  but  special  provisions,  perhaps  teraporiry  ones,  which  v;ere 
designed  ,^ 

±sxi^xs±s±   to  meet  some  emergency  or  redBess  some  grievance.  ^   Such  a 


political  system  is  so  different  from  that  of  1787  that  we  may  be  sure 
the  framers  did  not  for  an  instant  contemplate  the  adoption  o-^  any  of 
its  features.   Yet  it  was  out  of  this  very  system  that  modern  constitu- 
tional government  evolved. 

The  parliaments  of  the  seventeenth  and  eighteenth  centuries 
developed  from  the  magnum  concilium  of  the  king.   The  dates  1265  and 
1295  stand  out  as  years  in  wnich  the  monarch  summoned  local  representa- 
tives to  meet  with  the  lords  to  take  counsel.     Though  assemblies  of 
this  character  came  to  be  designated  parliaments,  the  term  was  for  long 
not  accurately  employed.  °   More  than  that,  concilia  or  parliamenta 
without  the  commons ^did  not  immediately  cease  to  be  called  after  the  sum- 
moning  o?  the  first  full  parliaments.     Such  separation  of  council  and 
parliament,    and  the  fact  that  the  lords  spiritual  and  temporal  sat 

separately  from  the  knights  and  burgesses,  led  finally  to  that  struc- 

12.  Ibid.  ,  T)p.  42-44. 

13.  Ibid.,  pp.  23  ff . ,  29  ff. 

14.  Mcllv/ain,  The  High  Court  of  Parliament  and  Its  Supremacy,  p.  25. 

15.  The  summons  to  the  so-called  Model  Parliament,  dated  October  3, 
1295,  enjoined  that  there  be  chosen  "from  the  aforesaid  coxinty  two  knights, 
and  from  every  city  of  that  county  two  citizens,  and  from  every  borough 
two  burgesses,  all  men  of  superior  discretion  and  ability  in  affairs." 

For  a  somewhat  different  translation  cf.  Adams  and  Stephens, Select  Docu- 
ments of  English  Constitutional  History,  p.  84.   Cf.  Stubbs ,  Documents 
Illustrative  of  English  History,  p.  406,  for  summons  of  1265. 

16.  LIcIlwain,  The  High  Court  of  Parliament  and  Its  Supremacy,  pp.  17,  27. 

17.  Ibid.,  Top.  19,  39,  22,  25,  216.   Cf.  i.Iaitland,  ibid.,  d.  187. 

18.  Ibid. ,  pp.  29  ff. 
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tural  arrangement  v^'hloh  oontainod  a  privy  council,  courts  o'  law,  and  a 

19 
■bi-oanoral  legislature,    such  as  existed  in  their  modern  form  T/hen  John 

20 
Marshall  as  a  lad  was  reading  Blacksdione.    Though  many  changes  in  the 

inter-relations  (both  legal  and  extra-legal)  of  these  several  bodies 
have  taken  place  aince,  we  can  discerli  in  the  reign  of  Edvv'ard  I  a  dif- 
ferentiation 0  "i"  organs  and  even  of  functions.   The  king  in  parliament  made 
laws;  the  king  in  council  made  ordinances;  the  king  through  the  courts 
administered  ;iustice."    Such  a  statement  must  not,  however,  obscure  the 
fact  that  relationship  between  these  powers  was  not  yet  what  it  was  in 
1789.   IJot  to  mention  the  conventional  relations,  it  may  be  pointed  out 
that  tne  courts  nere   not  yet  independent;''''  that  the  power  of  ordinance 
was  a  sort  of  concurrent  pov/er  o"  legislation;  and  that  the  power  of 
legislation  itself  v/as  not,  in  substance  or  method  of  enactment,  v/hat  it 
was  at  the  time  of  the  founding  fathers. 23 

English  historians  have  worked  out  the  broad  outlines  o-^   the 
development  of  parliament  as  a  legislative  body."   The  parliaments  of 

19..  "By  the  fourteenth  century,  then,  we  may  say  that  the  machinery 
of  the  English  government  was  practically  complete , --separate  courts  of 
law,  a  court  of  chancery,  a  council  with  important  functions  separate 
from  Parliam.ent,  the  House  of  Lords  the  highest  judicial  body  in  the 
state,  an  elective  commons  whose  assent  was  necessary  to  legislation, 
etc.;  though  of  course  great  changes  were  yet  to  occur  within  nearly 
all  of  these  and  in  their  relations  to  each  other."  Ibid.,  p.  38. 

20.  Beveridge,  Life  of  John  Marshall,  vol.  i,  p. 

21.  Maitland,  ibid.,  VV-    20-21. 

28.   Extraordinary  courts  (such  as  the  inf-imous  star  chamber)  were  fi- 
nally abolished  by  statute  in  1641  (16  Oar.  I,  chaxD.  10)  .   The  tenure  of 
common  law  ^'udges  was  originally  durante  beneplaoito.   William,  after 
the  Revolution,  commissioned  his  judges  quamditi.  se  bene  gosserint; 
but  this  was  not  made  "a  matter  of  law"  until  the  act  of  settlement. 
Maitland,  ibid.  ,-'>312-313. 

23.  Ahson,  Law  and  Custom  of  the  Constitution,  part  1,  p.  211;  Gneist, 
Constitutional  History  of  England,  vol.  ii,  p.  117.   Of.  Mcllwain,  ibid., 
p.  25. 

24.  See  especially  Anson,  ibid.,  pt.  1,  chap.  vii.  Cf.  Gneist,  ibid., 
vol.  ii,  pp.  19  ff. 
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the  fourteonth  oentixry  ?/nre  called  ty  the  ^ings  to  vote  supply,  and  v/ere 
allov;ed  to  air  their  grievances  in  order  to  get  them  in  the  right  frame 
of  mind  for  that  vote.   But  the  local  representatives  began^in  time^to 
realize  that  they  could  use  the  voting  of  supply  as  a  v/eapon  of  control. 
They  Sxw  that  the  method  of  petition  was  inadequate  "^or  their  purposes. 
It  v;as  not  so  much  that  the  king  might  reioly  "Le  roy  s'avisora";  fbr 
that  was  certainly  his  prerogative.   The  trouble  was  that  even  if  he 
replied  "Le  roy  le  veut",  that  did  not  guarantee  that  the  wishej  or  the 
commons  would  be  carried  out.  Fov    it  was  the  I'ing's  councillors,  often 

OK 

his  :'udges,  who  drafted  the  anactment.     They  might  not  even  do  so  \t 
all;  or  they  might  wait  until  the  representatives  had  gone  home,  and  so 
v/ord  the  enactment  as  to  evade  the  very  matter  that  the  commors  had  had 
in  mind.    Hence  it  was  that  under  the  threat  to  v.ithhold  supply  the 
commons  demanded  that  the  king's  reply  be  in  writing  and  sealed;  and  later 
they  framed  thoir  petitions  in  the  form  of  detailed  bills  v.'hich  they  said 
should  not  be  changed.   Perhaps  it  was  in  this  v^^ry  development  that  is 
to  be  soug}''t  one  of  the  causes  for  the  lack  of  a  general  power  of 
issuln©^  supplementary  ordinances  which  is  a  characteristic  of  Anglo- 
baxon  government.   It  is  obvious  that  when  the  practice  of  sending  up 
complete  bills  v/hich  could  not  be  altered  was  finally  established,  the 
original  pov.'er  of  the  king  in  legislation  was  reduced  to  what  we  woizld 
tern  a  veto.   But  if  the  king  could  not  change  the  bill  at  its  passage, 
it  was  obvio^is  that  he  could  not  later  add  to  or  subtract  from  its 

exact  phraseology.   It  is  a  curious  fact  that  the  denial  of  the  nower 

£7 
to  supplement  the  laws  was  apparently  recognized    long  before  the  far 

25.  See  instances  of  this  cited  in  Plstcknett,  Statutes  and  Their  In- 
terpretation in  the  Fourteenth  Century  (Gamb.  Univ.  Press),  (Reviewed 
in  the  Journal  of  GomiDarative  Legislation  and  International  Haw,  Kov.  , 
1922,  pp.  274  ff.)  Of.  Mcllwain,  ivid.  ,  22  ff . ,  31. 

26.  See  also  Adams  Constitutional  History  of  England  p.  b06. 

27.  Cf.  Gneist,  ibid.,  vol.  i,  p.  422. 
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more  dangerous  powers  of  disponsatior. ,  suspension,  and  concurrent  legis- 
lation in  the  "orm  of  ordinances,  and  later  o"'^  proclamations-were  fiaally 

such  a  lower 
taken  away.   At  least  if  i*  was  not  positively  denied,  it  did  not  exist 

in  practice  and  wo  hear  nothing  o"  it  in  theory.   An  exception  was  found, 

O  D 

however,  in  supplementary  taxes  of  tl.e  'kinp-.'~ 

A-nother  reason  for  the  early  denial  in  England  of  a  po--erlof 
supplementing  the  laws  "by  ofdinances,  v.'hile  the  pov;er  has  had  great 
vogue  on  the  continent  of  Europe,  has  boen  suggested  to  the  writer  by 
Professor  Jesse  Reeves.   Acute  v/riters  have  noted  that  many  practices 
which  we  o:^  today  take  as  a  part  o'  the  nature  of  things  are  historical 
accidents  which  grew,  not  out  O"^  the  deliberate  adoption  of  any  abstract 
or  general  principle,"   but  rather  out  of  some  peculiar  eccentricity  of 
legislative  procedure.   How  the  early  procedure  of  the  Lords  and  Com- 
mons allowed  the  individual  member  great  freedom  in  t?ie  introduction  of 

30 
bills  and  the  proposing  of  amendments.     In  the  course  of  debate 

amendments  were  offered  v.hich  often  translated  generalizations  of  the 

original  bill  into  detailed  statements,  or  which  added  provisos  which 

should  limit  the  discretion  allowed  by  the  bill  to  the  executive. 

The  result  was  not  laws  wrich  ombodied  general  policies,  but  laws  which 

28.   Anson,  part  1,  chap.  viii. 

£9.   Gf.  Dicey,  Law  o-  the  Constitution,  p.  50,  note  1. 

30.  Various  writers  hav--'  commented  on  the  fact  that  parliamentary  law 
is  in  part  designed  to  protect  the  minority  from  the  majority,   aee 
Luce,  Legislative  Procedure,  p.  5ff.   Rules  formulated  for  t?iat  pur- 
pose naturally  allowed  -^reedom  in  offering  amendments. 

31.  Coke  said  that  Parliamentary  statutes  were**overladen  with  provisos 
and  additions."   Quoted  in  Luce,  ibid.,  p.  224.   Sir  Thomas  Smith,  in 
his  "Commonv/ealth  of  England"  (1589)  gives  a  picture  of  the  freedom  of 
debateiby  individual  lords  in  the  upper  house  of  England:  quoted  in 
Luce,  ibid.,  p.  205-206.  Gf.  p.  238.  Gf.  also  pp.  258-259. 
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oelves  prescribed  In  concrete  language  v^hat  might  be  done  and  what 
i:  ::t  not.   LIow  undar  the  continental  system  of  general  enactments  '^ 
:  y  natural  that  the  e:>:ecutive  should  be  held  to  have  the  povrer  to 
■  ;e  regulations  to  carry  into  effect  or  to  concretize  legislative 
ibtitractions.   But  under  the  English  practice  ou  detailed  legislation 
it  was  easy  to  arrive  at  the  conelusion  that  enen  v/here  the  law  was  gen- 
eral the  l^ing  in  council  had  no  right  to  add  to  it.   In  the  one  case 
a  supplementary  ordinance-making  pov/er  is  essential  to  the  enforcement 
of  law;  in  the  other  it  was  ordinarily  neither  needed  nor  possible.   It 
may  be  added,  however,  that  here,  as  in  all  such  questions,  it  is  quite 
impossible  to  disentangle  cause  from  effect.   Procedure  undoubtedly 
affected  the  character  of  enactments,  determining  whether  they  should 
be  general  or  particular.   Enactments  which,  because  of  the  undesigning 
rules  of  the  house,  were  general  or  specific  resulted  in  the  unintentional 
curtailment  or  recognition  of  this  phase  of  the  cower  of  ordinance. 
It  may  have  also  been  true  at  the  same  time  that  ena-jtments  were  put  in 
one  form  or  the  otlier  in  order  to  expand  or  limit  the  power  of  the 

Z2~.      Luce,  ibid.,  p.  229,  states  that  Louis  llapoleon,  at  the  outset  of 
the  Second  Emoire ,  "went  too  far  in  forbidding  the  Chamber  to  amend  the 
bills  laid  before  it  by  the  Government."   November  24,  1860,  there  was 
granted  as  a  reform  the  right  to  move  amendments,  except  in  case  of  local, 
private,  or  urgent  bills.   Even  now  "amendments  proposed  on  the  second 
of  the  tv/o  readings,  v/ithout  the  consent  of  the  commission  in  charge, 
require  a  formal  vote  that  they  may  be  considered,  and  it  is  not  permitted 
to  vote  on  amendments  upon  the  day  when  they  are  offered."   Luce  goes  on 
to  say:   "In  the  German  Reichstag  after  the  second  reading  of  a  bill ^it 
was  put  in  shar)*  by  the  President  and  secretaries.   'thereafter  an  offer 
of  amendment  reouired  the  signature  of  thirty  members,  and  if  amendments 
were  adopted  the  finnl  vote  was  postponed  (except  by  unanimous  consent) 
until  revision  had  again  taken  place.   Doubtless  the  practice  continues. 
In  the  Austrian  Keichsiath  while  discussion  was  prodeeding  in  Committee 
0-  the  Whole  amendments  of  all  kinds  were  presented  to  the  House,  which 
referred  them  to  the  Committee;  but  after  the  final  vote  of  the  Committee 
was  taken,  no  more  amendments  could  be  proposed. "   These  continental 
methods  of  checking  amendment  result  in  general  statutes,  and  executive 
ordinances  are  later  pasaed  to  supplement  them. 
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king.  *   It  was  the" difference  between  parliarnentariym  and  autocracy. 
Certain  it  is  tliat  in  En^rland  (and  America)  it  was  established  in  prac- 
tice long  before  James  I  made  his  claim  to  a  wide  pov/er  of  suspension 

that  the  law  as  enact  3d  by  parliament  was  not  to  be  supplemented  in 

34 
its  text  by  the  king,    unlesa  the  law  itself  delegated  to  him  such  a 

power . 

Such  delegations,  however,  date  from  an  early  time.   "I'he 

idea,"  says  Stubbs ,  "of  regulating  the  ordaining  "oov/er  of  the  crown  by 

recognizing  it  within  certain  limits  was  in  embryo  in  the  'fourteenth 

century,  but  it  appears  distinctly  in  the  rules  laid  down  in  13yl  and 

1394  for  the  'sufferances'  or  exceptions  v/hich  tne  king  was  allowed  to 

make  from  the  operations  of  tne  statute  o '^  ■orovisors.  "'^*^   Stubbs  ouotes 

an  instance  of  a  delegation  as  early  as  1537.   isut  just  here  we  must  be 

careful.   At  a  time  before  the  several  organs  of  the  constitution  had 

crystallized  in  their  modern  meaning,  it  is  not  correct  to  s-oeak  in 

definitive  language  of  a  provision  of  this  kind  as  a  "delegation"  by 

p-irlianent  of  its  legislative  nowers.   And  i)erhaps  oven  in  1337  the 

terras  -oarli-ment  and  council  were  sometimes  used  interchangeably,  so 

that  we  cannot  be  sure  t/.at  a  statute  "granting"  power  to  the  latter  to 

change  an  enactment  of  the  "ormer  was  not  merely  saying  that  an  enact- 

ment  of  the  council  should  stand  until  altered  by  that  body.''°   Yet 

33.  Of.  also  Stubbs,  ibid.,  vol  ii,  p.  279,  i-or  evidence  of  the  small 
extent  to  v/hich  the  States  General  in  France  "oarticipated  at  all  in  the 
function  of  creating  law.   The  more  modern  power  of  supplementary  or- 
dinances is  in  largo  measure  due  to  such  autocratic  traditions;  not  to 
the  temper  of  the  Latin  peoples,  as  Mr.  Lowell  might  at  least  be  inter- 
preted as  in-^orring.   (G-ove'^nment  and  Parties  in  Continental  Eurooe, 
vol.  i,  p.  166.) 

34.  LIr.  Lowell  (Government  and  Parties,  vol.  i,  p.  44)  states  that  today 
parliament  has  to  enact  detailed  laws,  because  o'"  the  lack  of  any  exec- 
utive power  of  supplementing  them.   Once  it  is  established  that  the  king 
has  no  such  nov/er ,  the  result  he  mentions  follows  unless  the  legislature 
is  willing  to  pass  general  laws  and  leave  their  interpretation  and  appli- 
cation in  particular  cases  to  judges  or  to  juries,  or  else  to  delegate 

to  the  executive  a  DOv;er  of  ordinance. 

35.  Constitutional  History  of  England,  vol.  ii,  p.  619. 

36.  LIcIlwain,  The  High  Court  of  Parliament  and  Its  Supremacy,  pp.  31-32. 


Professor  LlGllv;ain-*at;suri-3S  us  that  "or  the  enaotraont  of  1385  bet  forth 

37 
in  a  note  below   the  term  delegation  is  probably  not  an  anachronism. 

Certainly  it  is  not  an  anachronism  as  applied  to  the  famous  statute  of 

proclamations  by  which  parliament  in  1539  gave  the  torce  of  law  to ,  and 

j,rxCtioned  the  punishment  of,  the  proclamations  of  Henry  .VIII. "^^   V/e 

can  be  sure  that  this  law  was  known  to  the  f ramerb ,  because  it  is  more 

59 
than  onoe  referred  to  in  Blackstone;    though  v/e  cannot  think  they  appro vec 

o:"  a  delegation  which  amounted  to  a  transfer  or  devolution.   Blackstone 

himself  conderr/is  its  expediencljDl  though  apparently  not  its  legality.   And 

a  law  which  he  said  was  contrary  to  the  principles  of  English  freedom 

would  prima  facie  bo  contrary,  in  our  system,  to  the  due  process  clause 

if  not  to  the  separation  of  powers.   Locke,  to  whom  the  statesmen  of 

1789  owed  many  of  their  political  ideas,"   declared  that:  "The  legislature 

neither  m.ust  nor  can  transfer  t.^e  t)Owor  of  making  laws  to  anybody  else, 

41 
or  place  it  any.vhere  but  v.-here  the  people  have."    This  is  of  course  not 

true  of  the  legislature  of  Locke's  own  country  today:  though,  since  Par- 

liamentary  supremacy  in  its  modern  absolute  sense  g'rcw  ovit  of  the  struggles 

37.  "Ordinatum  est  de  assensu  parliamenti  et  pjenius  concordatum  ouod 
stapula  teneatur  in  Anglia:  sed  in  quibus  erit  locis,  et  quando  incipiet, 
ac  de  raodo  et  forma  regirainis  et  gubernationis  ejusdem,  ordinabitur 
postmodwn  per  concilium  dominii  regis,  auctoritate  parliamenti;  et 

quod  id  quod  per  dictum  consilium  in  hac  parte  fuerit  ordinatum,  vir- 
tutem  parliamenti  habeat  et  vigorem."  (Rot.  Pari,  lii,  p.  204.) 

38.  31  Henry  VIII,  chaTo.  8.   On  this  act  see  Stubbs ,  ibid.,  vol.  ii, 
p.  588,  and  Dicey,  The  Law  o"  the  Constitution,  pp.  48-51. 

39.  Commentaries  on  the  Laws  of  England,  (Gooley's  edition],  bk.  i, 
pp.  271  a-id  bk.  iv,  p.  431. 

40.  Llerriam,  American  Political  Theories,  pp.  91-92.   But  Blacksloi:e 
speaks  in  broad  terms  of  the  legislative  absoluteness  of  parliament 
(Gooley's  ed. ,  bk.  i,  p.  159);  and  it  is  likely  that  if  the  framers 
learned  their  political  pliilosophy  from  Loeke,  they  learned  their  English 
law  froin  Blackstone. 

41.  Second  Treatise  of  Government.  fl42. 
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of  the  seventeenth  Uentury  by  vi'hioh  the  franers  were  in  many  matters 

4-  P 

lesB  influenoed  tlian  by  the  older  co.iBtitution ,    it  may  have  been  that 
they  agreed  with  Locke.   But  even  if  taken  as  a  statement  of  positive 
law  rather  than  of  natural  lav/,  Looko's  statement  referred  only  to  the 
transfer  of  legislative  power.   This  he  agrees  with  Blaokstone  in  con- 
demning; and  his  theory  is  strongly  in  support  of  a  strict  interpreta- 
tion of  the  separation  of  powers.   Yet  perhaps  other  less  extreme  ex- 
amples of  this  occasional  method  in  the  mother  country  v/ore  familiar  to 
the  colonists.   Blackstone  is  rather  vague  on  the  pov/er  of  proclama- 
tion;   but  he  does  cite  other  examples  of  actual  delegation,*   and 

probably  he  would  not  condemn  them  all;  though  Mcllwain  cites  opposition 

45 
to  a  delegation  of  1766.    Any  Evidence  that  the  framers  and  their 

fathers  v/ere  probably  familiar  with  this  governmental  process  in  the 
mother  coimtry  is  not  without  significance  to  the  historian,  and  per- 
haps also  to  the  Jurist.   But  even  evidence  of  many  delegations  in 
England  woiild  not  positively  prove  that  the  framers  understood  it  to 
be  permissible  in  a  system  in  which  the  legislature  was  a  limited  organ 
acting  under  a  written  constitution  and  its  rigid  enactment  of  the  sepa- 
ration of  powers. 

The  significance  as  a  prededent  of  tJds  Knglish  practice  is 
further  weakened  by  the  hint  of  Stubbs  that  its  purpose  was  often  to 
define  tlie  existing  ordaining  power  of  the  king-  rather  tlian  to  secure 
flexibility  in  the  lav/s.   Very  probably,  hov/ever,  the  latter  consideration 
did  enter  into  the  matter  on  many  occasions;  and  sometimes  these  delega- 
tions extended  the  prerogatives  instead  of  limiting  them.   But  at  any  rate 
the  statement  o '"  btubbs  raises  the  question  of  the  king's  independent  povver 

of  ordinance.   The  distinction  between  statute  and  ordinance  may  be  con- 

42.  1/IcIlv/ain,  ibid.,  pp.  374  f  f .  ,  and  386;  Lov/ell ,  Government  of 
England,  vol.  ii,  pp.  47H.   Of.  Hearn,  Governance  o?  ilngland,  pp.  45,  4fa-49. 

43.  Cooley's  edition,  bk.  i,  pp.  270-271.    44.   Ibid.,  bk.  i,  pp. 270-271, 
bk.  iv,  pp.  431,  433.     45.   Ibid.,  p.  318. 
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sidered  as  involving  both  the  modern  normal,  and  the  modern  material, 
distinction,  as  these  have  been  technically  elaborated  by  German  jur- 
ists.     That  is.  it  was  a  distinction 'respecting  the  source  of  the  act, 
and  secondarily  its  content.   The  terms  grew  up  when  modern  institutions 
were  hardly  as  yet  Crystallised;  they  were  still  in  solution.   A  stat- 
ute  was  enrolled  upon  the  statute  roll  of  parliament;  it  was  contrasted 
with  custom. ^'^   But  at  ^irst  parliaments  wore  paralleled  by  the  older 
councils,  which  did  not  include  the  local  representatives,  but  which 
were  sometimes  called  parliamenta.   The  king  still  legislated,  and  as 
yet  even  important  measures  might  be  sanctioned  by  the  magnum  concilium 
as  well  ab  \vl   the  newer  parliaments  with  their  knights,  burgesses,  and 
citizens,  as  well  as  the  lords  spiritual  and  temporal.   In  time,  however 
council  and  parliament  became  distinct;  and  them  the  distinction  be- 
tween statute  and  ordinance  became  based  upon  the  authority  by  which  the 
enactment  was  passed.   An  act  of  the  king  in  council  was  an  ofdinance; 
an  act  of  the  king  in  parliament  was  a  statute.     The  primary  differ- 
ence was  what  we  would  call  a  formal  one;  that  is,  it  was  a  question 
of  the  source  from  which  the  act  emanated.   At  the  same  time,  however, 
there  existed  a  subsidiary  material  difference;  by  wliich  is  meant  that 
certain  kinds  of  enactments  were  made  by  ordinance,  others  by  statute. 
Statutes  were  "important  and  permanent  regulations  which  are  conceived 
as  altering  the  law  of  the  land;"  ordinances  were  "minor  regulations, 
temporary  regulations,  regulations . vhich  did  not  affect  the  nation  at 

46.  For  the  distinctions  see  chap.  I. 

47.  Maitland,  ibid.,  p.  186-187.   Gf.  Jellinek,  Gesetz  und  Verordnung, 
p.  22. 

48.  bee  .'51  Coke's  Instit.  162;  and  4  ibid.  25.   Gf.  Maitland,  ibid., 
p.  187. 


.t  .j- 
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large."    After  the  reign  of  Edward  III  ordiaances  ©ould  not  alter 
statutes/    Thus  v/e  have  developed  the  formal  distinction,  together 
v/ith  the  legal  superiority  of  statute  over  ordinance,  and  an  increas- 
ing idea  that  important  and  Dermanent  changes  in  the  lav;  wore  reserved 
to  statute. 

Despite  all  this,  however,  it  is  clear  that  the  crown  emerged 

from  the  middle  ages  with  a  considerable^ but  vague, independent  power 

51 
of  ordinance.    This  included  not  only  what  are  todgcy  known  as  the 

prerogatives  of  the  crown,  some  of  which  are  legislative,  but  apparently 

52 
a  sort  of  power  which  may  bo  called  a  concurrent  power  of  legislation, 

in  much  the  same  use  of  concurrent  as  is  familiar  to  American  cont;ti- 

53 
tutional  law  through  the  case  of  Cooley  v.  Board  of  V/ardens.    In  the 

fifteenth  century,  says  Anson,  this  power  of  ordinance  seems  to  have  diec 

out;  but  in  the  sixteenth  it  was  revived  under  the  title  of  the  pov:er 

54 
0?  proclamation.    Closely  connected  with  it  wore  the  powers  of  adding 

to  indirect  taxes,  o ."  laying  direct  ones,  of  suspensation,  and  of  dis- 

55 
pensation.     In  Anglo-American  usage,  these  latter  are  also  legislative, 

As  early  as  1610  Coke  declared  in  a  famous  opinion  that  "the 

king  by  his  pooclanation  cannot  create  any  offence  v/hich  was  not  one 

before"  nor  make  punishable  through  the  Star  Chamber  v;hat  w.as  not  pun- 

49.  Maitland,  ibid.,  p.  92.  Cf.  Anson,  ibid.,  pa^'t  i,  p.  212,  and 
Stubbs,  Constitutional  History  of  England,  vol.  ii,  pp.  615  ff. 

50.  Gneist,  ibid.,  vol.  i,  p.  422, 

51.  Llaitland,  ibid.,  p.  187.  Anson,  Law  and  Custom  o^  the  Constitu- 
tion, part  1,  chap,  vi  ,  ^2. 

52.  Anson,  Law  and  Custom  of  the  Constitution,  vol.  i,  sec.  1,^/1,^ 
Dicey,  Law  o  v'  the  Constitution,  p.  48;  Mat t land  ,  Constitutional  His- 
tory of  England,  pp.  186-188. 

53.  IE  How.  299.   Cf.  hobbins  v,  ;ihelby  County  TaXing  District 
(120  U.S.  489. ) 

54.  Law  and  Custom  of  the  Constitution,  part  1,  p.  260.   (See  also  all 
0 "  chapter  viii.) 

55.  See  ibid.,  part  1,  pp.  265  ff. 
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ishable  by  lav;.^^   This  mean t_,  in  practice,  that  in  the  common  law  courts 
no  indictment  would  be  sustained  which  did  not  state  the  violation  of 

a  law  or  statute.   The  opinion  still  left  the  king  his  common  law  pre- 

57 
rogatives   v/hich  im'-olved  rule-making  pov;ers  which  even  the  common 

law   courts  woiild  recognize.   Coke's  doctrine  is  fundamentally  important 
however,  is  that  it   stated  clearly  the  lack  of  a  pov.or  of  independent 
legislation  in  the  king  in  council,  in  rest)ect  to  duties  owed  by  the 
individual  to  the  state,  and  the  violation  of  which  the  state  would 
punish  as  crime.   It  was  the  authoritative  statement  by  a  great  Judge 
of  a  limitation  in  addition  to  the  long-recognized  principle  that  the 
ancient  customary  laws  governing  the  relation  of  man  and  man  could  not 
be  altered  by  proclamation  or  ordinance. ^^  Not  only  orivate  law,  but 
also  criminal  law,  v.'2tS-  beyond  the  power  of  the  king  to  create.   Pro- 
clamations continued  nevertheless  to  be  issued,  and  enforced  through 
the  Star  Chamber,  until  the  abolition  of  that  infamous  court  by  a  stat- 


The  prerogative  powers  of  taxation,  dispensation,  and  suspen- 
sion were  bones  of  contention  between  parliament  and  the  btuarts;*^ 

but  the  whole  matter  was  finally  settled  when  in  1689  the  Bill  of  Sights 

51 
took  these  powers  from  the  crovm. This  must  have  impressed  the  colonists 

56.  lii  Co.  Rep.  74.   On  the  significance  of  this  opinion  see  Anson, 
Law  and  Custom  of  the  Constitution,  part  1,  pp.  262-263. 

57.  For  an  account  of  these,  see  Blackstone ,  Commentaries  on  t?ie  Lav/s 
of  England,  (Cooley's  ed.  ,  bk.  i,  chap  vii).  Cf.  I.Iaitland,  ibid.,  pp. 
422  ff.   These  prerogatives  v/ere  not  taken  away  even  in  the  Revolution 

of  1688,  noY   have  they  ever  been.   Many  matters  coming  within  their  scope 
have,  however,  been  covered  by  statute.   May,  Constitutional  Hisdidiry 
of  England,  vol.  i,  pp-  15  ff;  Jenks,  Short  History  of  English  Law,  Dp. 
187-188;  Maitland,  Constitutional  History  of  England,  pp.  418  ff.   And 
those  that  remain  are  now  exercised  upon  cabinet  responsibility. 

58.  Gf.  Hearn,  Covernence  o?  England,  p.  37. 

59.  Anson,  ibid.,  part  1,  pp.  258-264. 
oO.   Ibid.,  Toart  1,  pp.  265  ff. 

61,   See  Anson,  ibid.,  part  1,  chap.  viii. 
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because  we  know  that  they  cherished  the  idea  of  "bills  of  rights  most 
highly,  and  at  least  some  of  the  early  constitutions  contained  similar 
provisions  on  these  points.'^'"  .  ...  •: 

Thus  the  essential  legal  structure  o^  the  English  constitution 
at  the  end  of  the  glorious  revolution  was  about  as  it  v;as  in  1789  and 
is  today.   The  conventional  relations  of  the  several  branches  have  been 
altered,  the  spirit  of  the  constitution  has  changed,  and  democracy  has 
feeen  instituted.   But  until  the  parliament  act  of  1911  the  technical  pro- 
cess of  legislation  was  essentially  what  it  was  in  1689  and  1789.*^  That 
the  framers  understood  it  to  be  substantially  as  v.-e  have  described  it 
may  be  seen  not  only  from  contemporary  evidence,  but  from  an  examination 

of  a  treatise  which  in  their  day  was  the  standard  work  on  the  British 

64 
constitution,   and  v/hich  was  quoted  in  the  federalist  papers.      This 

treatise  is  no  other  than  Blacl:stone 's  Commentaries ,  first  published 
in  1765-1769.   The  framers  understood  the  Toolitical  principles  of  iinglish 
government  of  the  days  before  the  (Georges  better  than  the  newer  develop- 
ments v/hich  proved  to  be  the  beginnings  of  what  v/e  call  cabinet  frovern- 

the 
ment.   But  fundamental  law  of  the  constitution  in  the  respect  here  men- 
tioned had  been  fixed,  as  it  were,  by  the  revolution  settlement  and  in 
Blaokstone  they  were  perfectly  familiar  v/ith  the  result. 

Let  us  see  some  o^  the  things  that  Hamilton  and  Marshall  read 

in  Blackstone.   The  great  commentator  spoke  of  the  "absolute"  and 

65 

"transcendent"  power  of  parliament  that  could  not  be  confined  within 

6E.   See  Poore,  Organic  Laws,  passim. 

63.  By  the  reign  of  Henry  VII  the  enacting  clause  in  legislation  "has 
come  to  be  almost  exactly  what  it  is  at  the  present  moment."  Ivlaitland, 
ibid.  ,  p.  184.   In  actual  relations  changes  came  later  along  several 
lines;  but  at  or  after  the  "glorious  revolution"  the  remaining  points 
of  dispute  T.'ere  settled  in  favor  of  loarliament.  (Gooley's  Blackstone, 
bk.  i,  p.  5^'6,) 

64.  Kos.  49,  84. 

65.  These  two  terms  he  quotes  from  Coke  (4  Inst.  36).   Blackstone  adds; 
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any  bounds;  thoiigh.Jie  made  two  exceptionti  in  declaring  that  that  body 
oould  not  make  its  own   acts  repealable  (which  even  Austinians  admit,) 
and  that  when  its  laws  were  impossible  of  being  performed  they  were  of 
no  validity.  "   The  supreme  executive  pov;er  he  declared  to  be  in  the 
king  or  oueen.*^    "The  principal  duty  of  the  kiJTg-  is  to  govern  his 
•Deople  according  to  lav;."^   The  king  in  parliament  is  the  legislative 

authority. °^   The  king  ha^  his  prerogatives.   These  are  rather  broad 

70 
and  vague,  but  are  "or  the  most  part  stated.     They  are  not  given  in 

the  broad  terms  of  Locke  in  the  discussion  which  he  gives  of  the  Pre- 
rogative in  his  Second  Treatise, '^-^   It  will  be  recalled  that  the  judges 

72 
in  the  case  of  bhipmoney   had  declared  that  parliament  could  not  take 

th0|  prerogative  away.   Such  an  assertion  was  really  absurd  after  the 

enactment  into  law  of  the  Petition  of  Rights; '^  though  Blackstone  hints 

74  / 

that  he  has  his  prerogatives  independently  of  any  other  legal  authority^  a*i/. 

it  v/as  larobably  t}:is  idea  of  the  prerogative  that  guided  the  framers  in 
giving  independent  pov/ers  of  a  like  nature  to  the  President.   But  Black- 
stone  specifically  goes  so  far  as  to  speak  of "the  limitation  of  the 
king's  prerogative"  as  a  "subordinate  right"  which  the  subject  has  of 
securing  the  three  "primary  rights"  which  he  mentions;  and  he  further 

states  that  the  purpose  of  this  limitation  is  to  be  a  "guard  upon  the 

"It  hath  sovereign  and  uncontrollable  authority  in  the  making,  confirm- 
ing, enlarging,  restraining,  abrogating,  repealing,  revi^ring,  and  ex- 
pounding of  laws,  concerning  matters  of  all  possible  denominations, 
ecclesiastical  or  temporal,  civil,  military,  maritime,  or  criminal; 
this  being  the  nlace  whore  the  absolute  despotic  pov/er  which  must  in 
all  governments  reside  somewhere ,  is  intrusted  by  the  constitution  of 
these  kingdoms."   Cooley's  Blackstone,  bk.  i,  p.  159.   See  also  p.  161. 
Again:  "...what  parliament  doth,  no  authority  uoon  earth  can  undo." 

66.  Ibid.  ,  Intro. ,  p.  90. 

67.  Ibid.,  bk.  i,  p.  190. ^  .  .      . 
o8.   Ibid.,  bk.  i,  p.  E33.(£^A*ic4  >nw)< 

69.  Ibid.  ,  bk.  i,  p.  146. 

70.  Ibid.,  bk.  i,  chan.  vii. 

71.  >/40. 

72.  See  Maitland,  ibid.,  pp.  298-500. 

73.  See  Anson,  ibid.,  oart  i,  chap.  viii. 

74.  Cooley's  edition,  bk.  i,  p.  249-250. 
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exocutive  power  "by  restraining  it  from  acting  either  beyond  or  in  oontra- 
diotion  to  the  laws   that  are  framed  and  established  by  the  other"  (i.e., 
the  legislative  pov/er).     titill  again,  accordingjto  Blackstone,  v/hile 
the  king  may  erect  now  courts,  these  coiirts  must  proceed  according  to 
the  old  established  forms  of  the  common  law,    judicial  procedure  as 
well  as  suspension,  dispensation,  and  the  substantive  part  of  the  lav/ 
thus  being  in  the  hands  of  parliament  alone.   To  the  vesting  of  legis- 
lation in  a  single  person,  he  declares,  "the  laws  of  England  are  abso- 

77 

lute  strangers."    This  is  the  background  upon  which  the  American 

statesmen  of  1776  and  1789  sketched  the  basic  principle  of  the  separa- 
tion of  Dowers. 

Under  the  prerogatives  that  flow  from  the  position  of  the  king 
as  the  "fountain  of  justice"  comes  the  "prerogative  of  issuing  procla- 
mations."  For  "the  manner,  time,  and  circumstances  of  putting  those 
laws  into  execution  must  frequently  be  left  to  the  discretion  of  the 
executive  magistrate."   Proclamations  are  said  to  be  "binding  upon  the 
subject,  where  they  do  not  either  contradict  the  old  laws  or  tend  to 
establish  new  ones;  but  only  enforce  the  execution  of  such  lav>'S  as  are 

already  in  being,  in  such  manner  as  the  king  shall  judge  necessary." 

eouivocal  statement      Ci  yn^^ 
The  illustrations^ and  the  words  preceding  this .indicate  that  it  probab- 
ly meant  that  on  certain  matters  statutes  or  the  common  law  frequently 
gave  the  king  regulative  discretion  which  he  might  exercise  through  pro- 
clamations, but  not  that  he  had  an  independent  power  of  supplementary 
legislation. 

It  is  tlius  fairly  certain  that  the  framers  understoo(f  that  , 
aside  from  special  prerogatives,  the  English  king  had  no  general  power 

of  ordinance,  except  perhaps  as  parliament  might  delegate  it  to  him. 
To.      Gooley's  Blackstone,  bk.  1,  p.  l^^O.   ( 76 )  .   Ibid.  ,  bk.  i,  pp.  266- 
2o7.    (77).   Ibid.,  bk.  i,  p.  271.     {l,)UaMl  M-f.l-70'P.7l. 
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Speaking  of  the  English  constitution,  i-ublius  stated  that  "The  magis- 
trate  in  whom  the  v;hole  -c-xeoutive  power   resides   cannot  of   himself  make 

79 
a  law,   though   he   can  put  a   negative  on  every  law."        The   king   still 

had  the  power  of  regulating  his  subordinate  officers;  he  can  still  do 
so  hy  orders  in  council.  But  this  v/as  not  brought  out  in  Blacks  tone; 
and  at  any  rate  we  shall  see  that  the  framers  provided  for  this  prob- 
lem  in  ways  of  their  own. 

Did    the   framers   in  vesting  in  the  President  the   executive 
power  and  the   duty  of   faithful  execution  mean  to  give   him  the  prerogatives 
of  the  English  crown?   There  are   several   reasons  which  make   it   clear   that 
they  did  not.    First, as   to    the   executive  power.    To   the  possible   argument 
that  the   executive  pov;er    included  all   prerogatives  not   elsewhere  speci- 
fically placed, we   reply  that    in  the  Philadelphia  Convention  V/ilson  and 

Iladison  seem   to  have   agreed  that  executive  powers   ex  vi_  termini   included 

8C 

only  executing  the   lav/s  and  appointing  officers  not  otherwise   provided  for, 

and   further   that  specific   delegations   to   the   President  of  prerogative  power 
proves   that   those  pov/ers  v/ere  not   included    in  the  general   grant.  Some   pre- 
rogative   powers   by  the  Constitution  v;ere  delegated  either  to  the  President 

or'   to    Congress  ,^2while  under  the  federal   syston  others  came-:^  within  the 

79.  The   Federalist,    No.   46. 

80.  Farrand,    Records  of  the   Federal   Convention,   vol. i , pp. 65-66,    70. 

81.  The  prerogatives  are  given  in  Cooley's  Blackstone  ,  vol.    i,   chap, 
vii.      The  ■po^''^--^s  of  receiving  ambassadors  and  of  veto   are   prerogatives 
mentioned   oy  Blackstone,  but    specifically  conferred  u^ion  the  President 
by  our    Constitution.      If  the  general   terms  included  the    specific    grant, 
the    latter   would  be  useless;   and  from  this  we   may  reason  that   they 

do  not   include  them.      Cf.   the  reasoning  by  which  constitutional   lawyers 
argue  against  the   claim  that    due  process  of  lav^  necessarily  requires 
a    jury   trial   or   a  grand    jury   indictment. 

82.  E.g.  the  prerogatives  of  issuing  letters  of  maroue  and  reprisal 
and   of   declaring  war. 
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83 


reserved  powers  of  the  states.""^   This  shovjs  at  least  that  the  execu- 
tive power  could  not  have  been  meant  to  infiludo  in  to  to  the  preroga- 
tives of  the  English  crown.   As  to  the  duty  to  take  care  that  the  laws 
be  faithfully  executed,  that  means,  essentially,  carrying  out  the  man- 
dates of  the  statutes  and  taking  all  steps  within  his  legal  powers  to 
see  that  all  other  civil  officers  v^-ork  to  the  sane  end.   Thus  we  find 
Marshall  and  Pinckney  saying,  with  reference  to  a  motion  that  the  Pres- 
ident be  allowed  to  execute  such  other  pov/ers  not  legislative  nor  judic- 
iary in  their  nature  as  the  legislature  might  delegate  to  him,  that  it 
was  probably  included  in  the  power  to  execute  the  national  laws,  as  the 

Clearly  that  clause  would  not  give  indeDendent 

A 

powers  such  as  the  prerogatives  of  the  crown,  som«  of  which  were  recog- 
nized as  being  legislative  in  character.    The  true  principle  of  con- 
struction in  this  regard  has  been  forcibly  put  by  the  Supreme  Court  of 
t?ie  United  btates  in  the  follov/ing  words : 

It  is  true  that  most|of  the  states  have  adopted  the  princi- 
ples of  English  ^'urisprudenco ,  so  far  as  it  concerns  private 
and  individual  rights.   And  v/hen  such  rights  are  in  question, 
we  habitually  refer  to  the  English  decisions,  not  only  with 

83.  E.g.  the  power  of  erecting  courts  other  than  to  deal  with  matters 
specially  by  the  Constitution  placed  in  the  scope  of  the  Jurisdiction  of 
the  federal  judiciary;  or,  the  establishment  of  public  marts;  or  the 
power  of  granting  corporate  charters  (except  in  regard  to  the  carrying 
out  of  special  federal  powers.) 

84.  Ibid.,  vol.  i,  pp.  65-69.  . 

85.  Ibid.,  vol.  i,  p.  65.   But  see  vol.  ii,  p.  297.  /of 

86.  Fleming  v.  Pago  (9tHow.  603).  Gf.  the  prohibition's Atwo  early  state 
constitutions.  Thus  that  of  Maryland  of  1776  declared  that  "the  Gover- 
nor shall  not,  under  any  pretence,  exercise  any  power  of  prerogative  by 
virtue  of  any  law,  statute,  or  custom  of  England  or  Great  Britain." 
(Poore,  p.  825).  Likewise  the  constitution  of  Virginia  of  1776  (Poore, 
pp.  1910-1911).   The  principle,  set  forth  in  United  States  v.  Wilson 

(7  Peters  150)  (that,  where  a  po?/er  has  been  conferred  upon  the  Presi- 
dent by  the  Gflinstitution,  the  interpretation  of  its  meaning  may  be 
sought  in  the  moaning  of  the  corresponding  pov/er  of  the  Grovm)  ,is  not 
in  the  least  inconsistent  with  the  principle  of  Fleming  v.  Page. 
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respeot,  but  in  many  cases  as  authoritative.   But  in  the  dis- 
tribution of  political  power  between  the  great  departments 
of  governnent,  there  is  such  a  v^fide  difference  between  the 
power  conferred  on  the  President  of  the  United  btates,  and  the 
authority  and  sovereignty  which  belongs  to  the  English  crown, 
that  it  would  be  altogether  unsafe  to  reason  from  any  suppos- 
ed resemblance  between  them,  either  as  regards  conquest  in 
war,  or  any  other  subject  where  the  rights  and  powers  of  the 
executive  arm  of  the  government  are  brought  into  question. 
Our  own  Constitution  and  form  of  government  must  be  our  only 
gxxide. 


The  early  colonizing  companies  were  essentially  trading  oom- 

Q  n 

panics,  and  were  viewed  as  private  rather  than  governmental  concerns. 
The  charters  of  these  companies  gave  control  over  the  inhabitants, 
but  made  no  pretence  of  establishing  a  government  upon  the  English 
model.   But  as  time  went  on,  in  the  charter,,  proprietary,  and  royal, 
colonies  the  govornmental  character  of  the  organs  of  control  which 
were  set  up  became  more  marked.   Before  the  Revolution  the  colonies  were 

thirteen  subordinate  Snglands ,  with  even  something  of  a  Heparation  of 

89 
powers.    And  it  is  this  later  developmont  only  v/hich  greatly  influ- 
enced the  framers  of  the  federal  constitution. 
The  chief  executive  in  all  the  colonies  v/as  a  governor.  ^ 

87.  Greene,  The  Provincial  Governor,  pp.  31  ff. 

88.  Ibia  .  ,  p.  36.   The  companies  used  to  delegate  these  plenary  pov^ers 
to  the  governor  in  extraordinarily  broad  terms.   Thus  the  Commission 
ifcsued  in  1510  to  lord  Delaware,  empowered  him,  says  Greene,  "to  enforce 
martial  lav;,  'and  upon  all  other  cases  as  well  Capitall  as  Criminall 
and  upon  all  other  accidents  and  ocaasions  there  happening,  to  rule, 
punish,  pardone  and  governe,'  according  to  instructions  given  by  the 
council  in  England,  or  in  default  of  such  instructions  by  his  ovm  dis- 
cretion, or  by  such  laws  as  he  should  see  fit  to  enact  either  independ- 
ently or  Y;ith  the  advice  of  such  a  council  as  he  should  think  proper 

to  summon;  in  short,  he  received  powers  as  absolute  as  the  company 
by  its  patent  could  give,  with  the  understanding,  moreover,  that  if 
these  powers  v/ere  not  sufficient,  it  would  endeavor  to  meet  his  v/antt." 
(p.  37  ff.) 

89.  Ibid.,  pp.  34,  37-38,  45,  £02. 

90.  Ibid. ,  p.  30. 
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91 
That  official  v;as  appointed  by  tho  orown  or  "by  the  proprietary.    3R^ 

He  had  a  council,  v-hich  wau  usually  appointed  by  the  crov/n  upon  recom- 

92 
mendation  of  the  governor.    The  governmental  machinery  in  each  colony 

was  fixed  in  the  commissions  and  instructions  issued  to  these  govor- 

nors.    As  early  as  1619  there  assembled  in  Virginia  by  leave  of  the 

crown  the  first  legislative  assembly  in  the  American  plantations.   As 

time  went  on  each  of  the  colonies  had  a  legislature,  the  upper  house  of 

which  was  usually  the  governor's  council.   Usually  the  governor  and 

council  were  the  highest  court  of  appeal  in  the  colony. ^^   Thus  there 

were  distinguished  legislative,  executive,  and  judicial  powers;  though 

the  co-.ncil  often  participated  in  all  throe.   There  developed  real 

governments  of  dependent  communities,  and  what  has  been  call  a  "rough 

separation  of  powers. "^° 

The  lino  of  authority  of  course  went  back  to  the  home  govern- 

96 

ment.   More  and  more  parliament  legislated  for  the  colonies.     There 

was  judicial  appeal  to  the  privy  council.   The  king  had  the  power  of 
disallowance  over  measures  passed  by  the  colonial  legislature.   The 
direct  representative  of  this  royal  authority  in  the  crov/n  colonies  was 

the  governor;  even  in  the  nroprietary  colonies  this  conception  of  the 

97 

governor's  position  made  its  influence  felt.     "The  main  clue,"  says 

Greene,  the  leading  authority  on  thejsubject ,  "The  main  clue  to  a  correct 
understanding  of  the  powers  of  the  provincial  governor  is  to  be  found  in 

the  vice-rogal  oharactor  of  his  office.   He  succeeded,  v.ith  certain 

91.  But  see  Ibid.  ,  p.  46. 

92.  Ibid.,  p.  30,  72.   Two  exceptions  to  this  method  of  appointment 
of  councillors  are  given;   p.  30-31. 

93.  Ibid. ,  pp.  203,  95  ff. 

94.  Ibid.,  pp.  44-45,  chap.  vii. 

95.  Ibid. ,  f .  45. 

96.  Ibid. ,  p. 

97.  Ibid.  ,  p.  34. 
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necessary  limitations  imposed  by  his  subordinate  position,  to  the  tra- 
ditions of  the  royal  prerogative  as  defined  by  long-standing  usage  and 
modified  by  the  develo-oment  of  parliamentary  control.   Not  only  did 
the  vice-regal  conception  determine  the  provisions  of  the  commission; 
it  also  fixed  the  interpretation  of  these  provisions,  or  sup-olied  a 

rule  0 "  action  in  matters  concerning  which  the  commission  itself  was 

98 
silent."    At  times,  we  are  told,  the  commissions  gave  to  the  governor 

old  prerogative  pov/ers  v;hich  in  England  itself  had  fallen  into  desue- 

99 
tude  or  cone  under  the  control  of  parliament. 

Prom  the  time  when  local  representatives  and  councillors  sat 

together  in  legislation  and  the  governor  as  head  of  the  council  was 

present,  through  the  period  when  the  houses  sat  separately  and  the 

governor  presided  over  the  legislative  deliberations  of  the  council, 

to  the  stage  when  he  was  excluded  even  from  that  body  when  sitting  as 

an  upper  house,  there  was  a  gradual  evolution  of  the  separation  of 

100 
powers  before  the  very  eyes  of  the  colonists.     At  first,  also,  some 

0  "!■  the  commissions  gave  the  governor  legislative  and  judicial  as  well 

as  executive  powers.     The  last  grant  of  despotic  powers  was  in  the 

oonuTiission  of  Andros,     Gradually  these  ordinance-making  powers  of  the 

103 
governor  v;ore  diminished,  though  they  were  never  entirely  done  away. 

The  reason  they  persisted  is  explained  in  part  by  the  vice-regal  char- 
acter of  his  office.   Thus  ordinances  were  issued  regarding  the  regu- 
lation  o^  fees  and  the  erection  of  courts.   The  latter  corresponds  to 

98.  Ibid.,  p.  92.   See  also  p.  M 

99.  Ibid. ,  p.  93. 

100.  Ibid. ,  pp.  41ff. 

101.  Ibid,,  pp.  31  ff . ,  36.   On  ordinances  of  the  governor  see  Ibid., 
pp.  34-35,  39,  118  ff . ,  137  "f . ,  159-161. 

102.  Ibid. ,  p.  39. 

103.  Ibid.  ,  pp.  39,  45. 
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the  prerogative  of  erecting  nev;  courts  v/hich  Blaokstone  specifically 
mentions,      "The  most  common  of  the  ordinances  issued  by  him  were 
proclamations  enforcing  the  nrovisions  of  statute  or  treaty,  and  regu- 
lations regarding  subjects  that  might  fairly  be  considered  matters  of 

105 
executive  concern."     It  is  not  surprising  that  the  assemblies,  v/hich 

repeated  the  struggles  of  Parliament  v/ith  the  crovm  and  used  the  power 

of  the  purse  to  reduce  even  executive  powers,  should  have  complained 

about  even  a  moderate  use  of  legislative  powers  by  the  governor. 

But  though  the  power  of  ordiaance  called  forth  opposition,  it  is  the 

107 
conclusion  of  Greene  that  it  was  not  grossly  abused. 

The  position  of  the  colonial  governor  thus  became  ultimately 

ouite  similar  on  a  smaller  scale  to  that  of  the  orown.   He  was  the 

crown's  local  representative.   He  v;as  defeated  in  his  attempt  to  es- 

1  Ofl 
tablish  a  power  of  initiative;     but  he  had  a  power  of  veto  in  the  name 

of  the  cro^.Ti.   He  had  independent  powers  that  paralleled  the  royal  pre- 
rogatives, including  special  but  rather  vague  powers  of  a  legislative 
nature.   But  the  general  power  of  local  legislation  v/as  drawTi  more  and 

more  into  the  hands  of  the  assemblies,  which  became  the  center  and  force 

109 
of  colonial  government. 


The  constitution-makers  of  the  Revolution  had  these  two  models 
clearly  in  mind.   But  the  reaction  against  executive  power  which  their 

104.  Cooley's  Blackstone,  vol.  i,  chap.  vii.   See  Greene,  pp.  159-150. 

105.  Greene,  ibid.,  p.  160. 

106.  Ibid.,  pp.  160,  and  chap.  x. 

107.  Ibid.  ,  pp.  160-161. 

108.  Ibid.  ,  pp.  161-162. 

109.  Chap.  X,  and  pt).  204-205. 
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unsavory  relationa  with  George  III  and  the  oolonial  governors  produced 
led  them  to  deny  their  chief  executives  many  powers  v/hich  their  proto- 
types had  possessed.   Eleven  of  the  thirteen  colonies  adopted  new  con- 
stitutions,   all  of  which  embodied  the  separation  of  powers  as  a 
cardinal  principle.   The  constitutions  of  Massachusetts ,  Maryland,  Vir- 
ginia, Ilorth  Carolina,  IJew  Ham-oshire ,  and  Georgia  specifically  mentioned 

11? 

the  -orinciple  in  their  hills  or  declarations  of  rights,  or  otherwise. 

The  constitution  of  Vermont  arrived  at  the  same  result  when  it  spoke 

of  "the  legislative  and  executive  business  of  the  otato,"  and  vested 

11"^ 
"the  supreme  executive  power"  in  a  Governor  and  Goiincil.      The  Ver- 
mont constitution  if  1786  contained  in  the  body  of  tlie  *ext  a  distribut- 
ing clause,  which  said  no  department  should  exercise  the  powers  of  the 

114  /. 

others.     This  negative  result  would  have  followed  anyway  from  the  inJiAu^'i- 

positive  delegation  of  the  different  functions  to  different  organs. 

Under  our  theory  of  a  written  constitution  such  delegations  cannot  be 

altered  except  by  the  amending  power.   By  a  similar  implication  the 

constitutions  of  oouth  Carolina,  Hew  York,  Pennsylvania,  Delaware,  and 

115 
Uew  Jersey,  enacted  the  separation  of  legislature  and  executive. 

119.   For  the  unpopularity  of  the  executive  in  this  era  see  Merriam, 

American  Political  Vheories,  pp.  80-8£. 

111.  Two,  Connecticut  and  Rhode  Island,  continued  to  use  their  colon- 
ial charters  (Poore,  Organic  Lav/s ,  pp.  257-2Li8;  1603). 

112.  The  texts  may  be  found  in  Poore,  Organic  Laws,  as  follows:   Massa- 
chusetts, p.  960;  Maryland,  p.  818;   Virginia,  p.  1909;  Ilorth  Carolina, 
p.  1409;   IJew  Hampshire,  pp.  1283,  1297;  Georgia,  p.  378.   It  should 

be  added  thg.t  ■_the.Ij[ew  Hampshire  Constitution  of  1776  did  not  mention  the 
separation  of  pov/ers.   neither  did  that  of  Georgia  of  1789.   The  refer- 
ences to  those  states  above  are  to  the  IJew  Hampshire  constitutions  of 
1784  and  1792  and  the  Georgia  constitution  of  1777  (see  Poore  for  texts). 

113.  Poore,  ibid.,  pp.  1859,  1861. 

114.  Ibid. ,  p.  1870. 

115.  Poore,  ibid.,  as  follows:   South  Carolina,  pp.  1617,  1620,  1621, 
1622;  New  York,  pp.  1332,  1335;   Pennsylvania,  pp.  1541,  1542;  Delaware, 
pp.  273,  274;   New  Jersey,  p.  1312.   In  South  Carolina  the  "president 
and  commander-in-chief"  was,  under  the  constitution  of  1776,  chosen  by 
the  general  assembly  and  legislative  couneil  ^"ointly;  but  his  functions 
v;ere  separate  and  distinct.   The  sepiration  v/as  more  distinct  in  some 
than  in  others,  as  far  as  dependence  of  one  branch  upon  another  went; 
but  the  genery.1  theory  that  the  executive  could  not  legislate  (and  vicj 
versa)  held  ^or  all. 


The  result  was  that  v/here  the  constitutions  did  ^ot  themselves  specifi- 
oally  give  the  governors  participation  in  legislation  fas  by  a  veto)  or 
independent  pov/ors  which  v/ere  legislative  in  character,  at;  the  "oov/er  to 
lay  emhargoes  in  certain  cases,  those  officers  coiild  not  exercise  any 
legislative  powers,  except  purely  incidental  ones  v/hich  v;ere  necessary 
-'or  the  carrying  out  of  the  powers  granted  or  for  maintaining  their 
independence  of  the  other  departments.   I.Iontesouieu  himself  could  not 
have  done  a  bettor  piece  of  v/ork. 

The  general  power  of  legislation,  being  lodged  elsewhere,  could 
not  under  the  new  state  systems  be  exercised  by  the  governors.   It  was 
a  current  theory  of  the  period,  which  v;as  a  corollary  of  popular  sover- 
eignty, that  no  organs  o"  govennment  "nossessed  inherent  powers,  but  that 
all  derived  their  powers  from  the  people.     Por  the  legislatures  this 
did  not  mean  a  doctrine  of  enumerated  powers,  but  merely  that  the  author- 
ity (ffffr  the  exercise  pf  power  must  be  found  in  the  v/ritten  constitutions. 
In  point  of  fact,  these  instruments  explicitly  or  by  construction  granted 
to  the  legislatures  general  powers  of  legislation.  Por  the  governors 
the  theory  probably  meant  that  they  had  only  those  powers  specifically 

given  them,  because  the  grant  of  executive  power  v;as  followed  by  speci- 

117 
fied  powers  which  de'^ined  the  general  grant.     Thus  the  cor;stitution 

of  Llassachusetts  referred  to  the  governor  as  the  "supreme  executive 

magistrate";  but  it  took  care  to  mention  in  detail  t}ie  powers  which  he 

should  possess. 

There  was  one  of  these  grants,  hov/ever,  which  was  general  in 

116.  See  the  Bill  o^  Eights  o:^  Virgiiiia  and  other  states,  as  well  as 
the  Declaration  o^  Independence  itself,  for  the  "consent  of  the  govern- 
ed" theory. 

117.  At  least,  this  has  been  the  interpretation  of  several  state  cases. 
See  Goodnow,  Principles  of  the  Administrative  Law  of  the  United  States, 
pp.  .'^9,  95. 
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scope,  and  which  seems  to  give  the  key  to  the  position  of  the  early 
state  governor.   The  naijority  of  the  const itxxtions  had  a  clause  corres- 
T)onding  to  the  faithful  e:^ecution  clause  of  the  federal  constitution. 
Some  o:  them,  such  as  that  of  ITew  York,  used  that  very  torn;  ihe  consti- 
tution of  that  state  made  it  the  duty  o+'  the  governor  "to  take  care 

that  the  laws  are  faith ''ully  executed  to  the  best  of  his  ability;  and 

118 

to  expedite  all  such  measures  as  may  be  resolved  upon  by  the  lerislature. " 

Others,  like  that  o?  I.Iassachusetts ,  stated  that  that  officer  should  hold 
a  council  "for  the  ordering  and  directing  the  affairs  of  the  commonv/ealth , 
agreeably  to  the  constitution  and  th.e  laws  of  the  land."-    Come  stated 
generally  that  the  governor  sliould  exercise  the  other  executive  pov;ers 
of  government  according  to  the  constitution  and  laws  of  the  common- 
wealth. ^20 

It  caiinot  be  that  any  of  these  clauses  meant  to  give  the  gover- 
nors the  prerogatives  of  the  English  crown.   oome  prerogative  pov/ers , 
such  as  the  command  of  tlie  army,  v/ere  frequently  given  specifically. 
This  would  nave  been  unnoceasary  if  the  powers  had  been  included  in  the 
general  grant.   If  the  specific  mention  of  these  had  been  made  to  limit 
them,  it  is  likely  that  it  would  have  been  doiie  in  terms  which  would 
show  that  they  were  included  in  the  general  grant.     But  t"ne  proof 
o:  the  matter  is  that  this  is  a  power  not  to  perform,  independently,  all 
executive  functions,  but  a  power  to  exercise  the    exocutive  powers  of 

118.  Poore,  ibid.,  p.  i:>S5. 

119.  roore,  ibid.,  p.  9G5. 

120.  Thus  the  constitutions  of  Virginia,  Maryland,  Delav/are ,  Georgia, 
and  Ilorth  Carolina.   (see  Poore,  ibid.  J.   The  governor  was  specifi- 
cally given  certain  other  powers  of  a  political  nature.   But  this,  essen- 
tially, was  the  conception  of  the  office. 

lol.   See  text  belov/  in  regard  to  prerogatives  and  their  relation  to 
our  conception  of  executive  power.   In  fact,  two  states  put  provisions 
against  prerogatives  taken  from  English  law  in  their  bills  of  rights. 
See  i:ote  (76)  above. 
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governinont  aocording''  to  the  lav/ a  of  the  state.   This  shows  that  the  gover- 
nor is  given,  besides  certain  definite  independent  pov/ers ,  the  general 
power  or  duty  of  carrying  out,  administering,  and  enforcing  the  enact^nents 
of  the  legislature.   V/hat  exactly  this  will  include  will  of  course  be  de- 
termined by  the  character  and  form  of  the  statutes  which  the  legisla- 
ture  passes.   ~   The  legislature  is  supreme;  and  the  function  of  the  exec- 
utive, outside  of  certain  special  matters  which  are  mentioned,  is  to  carry 
out  the  will  of  the  legislature. 

It  was  probably  under  this  conception  of  executive  power  that, 
during  the  criticr.l  years  that  ^^ollowed  t?ie  adoption  of  these  constitu- 
tions, the  legislatures  in  some  of  their  emergency  laws  delegated  to  the 
governor  and  council  the  pov/er  to  suspend  the  operation  of  the  law,  and 
even  the  power  to  exercise  discretion,  sometimes  in  the  matter  of  making 
regulations  under  statutes.  ^  Several  of  the  bills  of  rights  prohibit- 
ed the  power  of  suspension  without  legislative  consent,  "^  thereby  indi- 

statutory 
eating  that  this  could  be  delegated  by  the  legislature.   The  other  dele- 

A 

gations  indicate  that  tr.e  statesmen  of  the  time  did  not  conceive  that  it 
was  a  violation  of  their  cherished  doctrine  of  the  separation  of  powers 
for  discretion,  rule-^making  and  particular,  to  be  left  in  the  hands  of 
the  chief  executive.   Because  the  legal  situation  is  so  similar  to  that 
under  the  federal  constitution  .—in  the  existence  of  the  separation  prin- 
ciple  together  with  a  clause  similar  to  the  faithful  execution  clause, 

122.  John  Adams  (VI,  170)  quotes  l.Iarcharaont  lledham  as  follows:   "By 
the  executive  power  we  mean  the  power  which  is  derived  from  the  other 

(the  legislative,  which  makes,  alters  or  repeals  laws)  and  by  their  author- 
ity transferred  into  the  hands  of  one  person or  of  many for 

the  administration  of  government  in  the  execution  O"  those  lav;s."(It- 
FTica  mine)  . 

123.  For  examples  see  Emergency  Legislation  to  December,  1917.  (J. 
Reuben  Clark,  Jr.,  editor),  collected  under  the  direction  of  the  Atto--- 
ney(5fcieral  (1918), 

•124.   So  the  constitutions  of  Massachusetts,  Virginia,  Ilorth  Carolina, 
Rhode  Island,  ( 1786)  ,  I^^ew  Hampshire  ( 1789  ).  See  Poore   ibid. 
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and  thG  use  despite  -these  facts  of  delegations  .—  it  would  seem  that  we 
have  here  the  best  possible  precedent  "or  delegations  to  the  President. 
Some  of  the  povv'ers  granted  by  the  constitutions  to  the  gover- 
nors to  be  perfoi'med  with  or  without  the  consent  of  thoir  councils,  were 
legiolativo  in  characti^r.   The  emergency  led  some  of  them  to  delegate  to 
the  executive  the  pov/er  to  lay  a  tliirty  day  embargo  during  a  recess  of  the 
legislature.  ~'    Such  a  grant  is  a  specific  exception  in  the  funderaantal 
law  itself  to  the  general  principle  0"  the  separation  of  powers.   Others, 
such  as  the  grant  which  made  the  governor  commander-in-chief,  necessar- 
ily involved  a  special  and  limited  regulative  power.   iiuch  grants  merely 
go  to  shovv-  that  the  separation  tiioory  is  not  absolutely  expedient.   They 
do  not  indicate  that  the  executive  could,  at  least  except  under  a  limited 
delegation  from  tr:e  legislatiire ,  exercise  other  legislative  or  ordinance- 
making  povrers  v/hich  are  neither  specifically  giv^)n  nor  necessarily  in- 
volved in  those  that  are  given.   But  here  we  have  precedents  for  the 
action  0'  the  framers  in  giving  to  the  President  of  the  United  States  cer- 
tain independent  pov/ers  v;tjich,  as  we  shall  sen,  are  or  involve  ordinance- 
maki'-:g.   The  precedents  extend  further  back  to  the  common  lav;  prerogatives 
of  the  crovm. 


In  their  early  central  organizations  for  co-operation  in  v/ar  and 

later  in  peace  the  several  states  did  not  create  an  executive  authority. 

Ueither  the  Continental  Congresses  not  the  Congress  of  the  Confederation 

deserved  the  name  0 "  governments.   They  were  all  merely  organs  which  the 

sovereign  and  independent  states  created  as  agents  to  perform  certain 

125.   So  the  constitutions  of  Horth  Carolina,  Pennsylvania,  Delaware, 
South  Carolina,  Vermont  (1786).   See  Poore,  ibid. 
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GOnirnon  tasks  and  nrovide  ?or  certain  oommon  interests.  '"'-'   Such  pov»ers 
as  were  delegated  were  given  to  GongresB  ,  wiiich  could  itself  do  little 
more  than  recommend  action  to  the  several  states.   Since  there  v/at  no 
pov/er  of  en^'orcem^nt  in  the  central  organization  there  was  no  need  for 
an  executive.   The  Articles  of  Confederation-'-'' "^provided  for  a  president 
of  the  Congress,  but  he  was  chosen  by  Congress,  was  a  mere  presiding  offi- 
cer, and  had  no  more  "nower  than  that  body  saw  fit  to  confer  upon  him.   It 
also  provided  r"or  a  "Committee  o^^  the  States,"  to  be  chosen  by  Congress, 
which  Committee  of  the  States,  or  any  nine  of  t}.em,  v/as  to  execute  in 
the  recess  of  Congress  such  powers  of  that  body  as  it,  by  the  vote  of  ninf 
states,  we*  fit  to  give,  provided  no  "oower  for  which  the  consent  of  nine 

A 

states  was  by  trie  Articles  required  should  be  thus  delegated  to  the  Com- 
mittee.  Congress  might  also  appoint  other  committees  and  officers  "or 

maJiaging  the  general  affairs  of  tlie  United  States  under  their  direction. 

1  Pfi 
In  one  or  two  su.ch  there  were  devel07)od  embryo  executive  departments. 

In  adopting  the  foder  il  conotitution  the  f ramers '  main  desire 

was  to  create  a  government  that  would  be  free  from  the  grave  defects  of 

the  Confederation.   Accordingly,  they  gave  the  nev^'  government  coercive 

power  over  individuals.   'ijlIs  called  for  a  real  executive;  and  for  a 

model  they  were  compelled  to  tiirn  to  the  state  governments  of  the  time. 

Earlier  central  governments  showed  them  wiiat  not  to  rio. 


The  aeI]^  who  arganlzed  the  movement  -^or  the  "revision"  of  the 

126.  VanTjme ,  The  American  Revolution,  pp.  179-181. (The  American  Nation: 
A  Historj7,  vol.  ix.), 

127.  See  text  of  the  Articles  of  Confederation.   Cf.  Mc  Laughlin,  The 
Confederation  and  the  Constitution,  (The  American  ITation:  A  History, 
vol:.  x.)^p.  47  ff. 

128.  Guggenheimer , 
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Artiolea  of  Confederation  aav,'  olearly  that  the  grov;ing  anarchy  and  inter- 
state friction  macie  the  thirteen  struggling  states  a  prey  which,  v/ith 
cor.ti:,ued  disunion,  some  foreign  aggressor  v/ould  seek  to  devour.   They 
were  a  group  of  conservatives  v/ho  wisely  desired  to  secure  stability, 
protect  private  property,  and  organize  national  preparedness.   To  these 
ends  a  stronger  central  government  was  an  essential  means;  and  this  meant 
among  other  things  the  creation  of  a  real  national  executive.   Such  an 
executive  must  have  adequate  power  without  the  opportunity  of  becoming  a 
^yrantj  must,  in  the  apt  plirase  of  the  Federalist  ,be  at  once  "vigorous 
and  safe."     The  statesmen  of  1767  v^'oro  faced  by  a  condition  rather 

than  a  theory,  and  sought  the  middle  course  between  aixtocracy  and  mob- 

150 
ocracy. 

As  v/e  examine  the  constitution  which  they  drafted  in  the  light 
of  its  historical  background,  we  note  several  points  as  obvious.   In  the 
first  three  articles  the^/  blocked  out  the  three  classic  departments  of 
government  by  creating  a  legislature,  an  e::ecutive,  and  a  judiciary,  and 
vesting  the  three  basic  functions  in  these  three  independent  and  coordi- 
nate organs.  ■*-^-'-   Though  they  did  not  follovf  the  constitution  of  Llassa- 
chusetts  and  other  states  in  placing  in  the  instrument  a  distributing 
clause  which  prohibited  the  exercise  by  any  of  tlie  departments  of  powers 
belonging  within  the  functions  of  the  others,  they  accomplished  precisely 
the  same  end  by  positively  placing  the  throe  functions  in  three  separate 
departments.     For  that  allotment  of  power  can  of  course  be  changed 
only  by  a  constitutional  amendment.   Thus  by  vesting  in  Congress  "all 
legislative  powers  herein  granted"  they  precluded  the  exercise  by  the 

President  of  legislative  powers. 

129.  IJo.  70. 

130.  Views  of  their  motives  which  bring  out  different  phases  of  their 

psychology  will  be  foiind  in  the  writings  of  Fiske  and  Beard. 
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About  this  situation,  however,  several  important  questions  remain 
to  be  answered.   V/hen  it  is  said  that  the  exercise  of  legislative  powers 
by  the  President  is  excluded  from  our  constitutional  system,  it  must  be 
remembered  thatjthis  means  legislative  powers  as  the  term  v/as  understood 
in  1789.   Thus  while  it  is  perfectly  clear  that  Congress  has  no  right 
under  our  system  to  transfer  its  legislative  discretion  to  the  President, 
the  question  arises  whether  the  term  legislative  powers  necessarily  im- 
plied the  enactment  by  Congress  itself  of  every  detail,  or  whether  it  meant 
either  the  laying  down  of  detailed  regulations,  or_  the  enactment  of  gen- 
eral principles  and  provision  for  the  concretizing  thereof  by  the  execu- 
tive, as  the  one  or  the  other  method  should  in  each  case  appear  to  the 
legislature  as  best.   Again,  v^hile  the  giving  of  all  the  legislative 
power  to  Goiigress  necessarily  means  that  the  President  has  no  independ- 
ent powers  of  general  legislation,  and  that  in  general  he  cannot  legally 
exercise  upon  his  own  authority  any  power  which  cones  v/ithin  the  legis- 
lative functions,  nevertheless  this  rule  cannot  of  course  exclude  the 
President  from  powers  even   of  a  legislative  nature  v/hich  are  specifically 
given  him  in  the  Constitution,  or  wliich  are  clearly  involved  in  those 
powers  which  are  given,  or  v/nich  are  nec.'SSary  to  the  proper  exercise 
of  those  that  are  given  or  to  the  maintenance  of  the  independence  by  the 
President  of  his  position  as  a  coordinate  branch  of  the  governnient.   We 
are  thus  offered  two  lines  of  possible  exception  to  the  generalization 
that  the  President  may  exercise  no  legislative  powers.   He  may  exercise 
under  delegations  from  Congress  subordinate  powers  which  come  within 

our  technical  definition  of  legislation  but  which  there  is  evidence  to 
151.   Cf.  Kilbourn  v.  Thompson  (1Q3  U.  3.  168Ti 

13£.   Goodnow,  Principles  of  the  Administrative  Lav;  o:'  t '.e  United 
States,  p.  32. 
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prove  the  framers  did  not  intend  to  reouire  Congreaa  to  exeroise  itbelf . 
He  may  have  been  apeoifically  given  by  the  Constitution  powera  w^iioh  also 
Gome  within  our  teohniyal  definition  of  legislative  powers.   To  examine 
the  basis  and  scope  of  these  two  sources  of  his  ordinance-making  powers 
is  the  task  of  the  remaining  portions  of  this  treatise. 

Contemporary  evidence  in  the  records  of  the  federal  convention 
and  the  discussions  o"  the  times  will  be  taken  up  in  connection  with  each 
of  these  problems  separately.   At  this  point  we  may  comment  briefly  on 
one  or  two  features  o-^  the  situation.   It  is  notev/orthy  that  men  of  the 
time  did  not  discuss  in  detail  any  of  the  problems  v;ith  which  this  paper 
is  concerned.   They  loft  no  doubt,  it  is  true,  about  the  general  principle 
that  the  executive  they  set  up  had  no  general  legislative  pov/ers.   per- 
haps one  reason  why  they  did  not  give  the  President  some  powers  which 
were  prerogatives  of  t?ie  English  monarch  was  because  they  considered 
them  to  be  legislative.   In  the  convention  debates  Mr.  Vv'ilson,  v/hile 
supDorting  the  monarchical  idea  of  a  single  instead  of  a  plural  execu- 
tive, "did  not  consider  the  Prerogatives  of  tije  British  Llonarch  as  a  pro- 
per guide  in  defining  the  Executive  powers.   Some  of  the  prerogatives 

133 
were  of  a  legislative  nature.   Among  others  that  of  war  &  peace  5cc." 

independent 

Nevertheless,  v/e  shall  see  later  that  they  gave  the  Presideiit  some  powers 

which  are  of  a  rule-making  character.   V/ilson  indeed  declared  that  "The 

only  powers  he  conceived  strictly  Executive  were  those  of  executing  the 

laws,  and  appointing  officers,  not  (appertaining  to  and)  appointed  by 

134 
the  Legislature."     Yet  t?iey  vested  inthe  executive  others  which  for 

practical  reasons  it  was  necessary  for  him  to  have,  dispite  the  fact  that 

they  feKHK^Ktxjgict  involve  a  limited  and  specialized  power  of  ordinance.  '  " 

133.  Parrand,  Records  of  the  Federal  Convention,  vol.  i,  pp.  65-66. 

134.  Parrand,  ibid.,  vol.  i,  pp.  65-66,  70. 

135.  Por  example,  the  power  of  commander-in-chief  involves  special  sorts 
of  regulative  powers.   Also,  the  faithful  execution  power  probably  involves 
the  issuance  of  certain  administrative  ordinances. 
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The  point  ia  brough-fc'  out  by  Parrand  that  these  powers  v/ere  conferred 
late  in  the  convention  when  the  delegates  were  tired;  and  whether  for 
tht:.t  reason  or  becauue  they  thought  the  nrinciple  clear,  tiie  framers  did 
not  discuss  in  detail  the  issiie  involved.  .  . 

The  framers  stated  at  the  beginning  of  Article  II  that  "the 
executive  "oower"  was  vested  in  the  President;  and  then  they  enumerated 
a  ntimber  of  particular  pov/ers.   The  better  rule  of  construction  in  the 
case  of  state  governors  is  that  the  general  statement  is  merely  a  defi- 
nition of  the  powers  that  follow,  and  a  method  of  blocking  out  the  execu- 
tive  departmerit  as  coordinate  vdth  the  others,  but  not  a  grant  of  power. 

Many  eminent  authorities  have,  however,  held  the  contrary  with  reference 

1'58 
to  the  federal  constitution.  *    That  problem  in  its  relation  to  the  inde- 
pendent ordinance-making  po?v-ers  of  the  President,  v.ill  engage  our  atten- 
tion in  the  next  chapter. 

Of  the  particular  powers  which  were  given  the  oi:ie  v/xiich  the 
framers  appear  to  have  considered  executive  par  excellence  was  the  povver 
to  execute  the  national  laws,  or  the  power  (as  it  appeared  in  the  i^'inal 
draft)  to  "take  Care  that  the  lav;s  be  Faithfully  executed."   Tahen  in 
connection  with  the  "necessary  and  proper"  clause,  this  wa^  the  nearest 
approach  that  they  made  to  a  grant  of  administrative  power  to  the  exec- 
utive; and  this  aspect  of  the  matter  was  not  fully  discussed.   For  the 
most  part  they  were  absorbed  in  the  political  problems  of  government  to- 
gether with  the  legislative  methods  of  securing  stable  internal  condit- 
tions  and  diplomatic  and  military  preparedness.   The  whole  idea  of  making 

exceptions  to  the  strict  separation  of  powers  in  the  form  of  checks  and 
136.   bee  a  loo  Parrand,  The  Pramin^-  of  the  Constitution,  pp.  160-161, 
103-164,  171-173,  185,  186. 

ggfe>   See  Parraad,  Records  of  the  Federal  Convention,  vol.  iii,  pp. 
4£7  ff .  ,  and  5021   I.Ieigs,  The  Growth  of  the  Constitution,  pp.  ly-EO. 
IS^.^chap.  iii. 
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balanoes  v/as  eaaeiitially  political.   The  organizing  and  regulating  of  the 
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administrativG  departments  was  neant  to  be  left  to  Congresa.  "■    And  they 

seem  to  have  felt  that  it  was  fufficienib  to  authorize  the  exeoutive  to 
attend  to  the  faithful  execution  of  the  will  of  that  body.   The  eight- 
eenth century  was  an  era  o  !'  laissez  faire;  there  was  no  marked  need  for 
a  power  o ''  issuing  supplementary  ordiaances,  because  the  legislatures 
could  easily  debate  and  decide  in  detail  the  matters  that  came  before  it. 
There  was,  furthermore,  no  conception  such  as  we  entertain  of  the  neces- 
sity of  having  the  exnert  settlement  of  the  essentially  economic  prob- 
lems.which  in  our  age  are  obviously  too  complicated  for  the 


lav/yers  in  Congress.   And  finally,  the  federal  government  v/as  not  a  gov- 
ernment of  general  jurisdiction,  but  one  vdth  special  and  limited  pov/ersl 
its  administrative  problems  would,  therefore,  be  limited.   In  foreign 
(Soramercial  regulations  and  in  the  emergexicies  of  v/ar ,  hovvever ,  there  v/as 
felt  in  the  eighteenth  centiiry  a  need  for  executive  legislation.   This 
is  clear  (as  vie   shall  see)  from  the  practice  of  delegation  in  the  states 
be'^^ore  the  adoption  o"  tl- e  constitution  and  in  the  early  years  under  that 
instriuaent.   '  ',ie   may  'or  this  reason  assume,  that  the  "^ailure  to  thresh 
out  this  matter  of  the  dele -ration  of  ordinance-making  powers  to  the  exec- 
utive was  due  as  much  to  the  tacit  assumption  that  the  matter  was  covered 
by  the  "necessary  and  proper"  and  "faithful  execution"  clauses  as  to  a 
lack  0?  appreciation  O"  the  need  for  such  delegation. 

139.  bee  chap,  ifi,    below. 

140.  See  chap.  iV,  below. 


Gt   as   aft: 


CEAPT::iR   III 
IHK   lIlD3PiiaJDElT   ORDIlIAllGii-LU/J.HG   Jr-OV.'SRS  01?   THK   PRESIDEl^TT 

In  tne  tv.'o  preceding  chapters  we  Jiave   attempted 
to   iormuiate   a  technical  aeimition  of  the   ordinance  as  a 
oategoiy  oi    juristic  t-ea^inoi-ogy  and   to  sketch  the   nistorical 
anteceaents   of    the    pov;er  of    ordinance   of   the   i'resident   of   T:he 
United  btates.     At  the    close  of  the  last  chapter,   we   indicated, 
withouL    proving,   that   in  harmony  with  the   separation   of   powers, 
Vkhicn  in  general    precluaes  the   exercise   oi    legislative   powers 
by  the  Presiaent,   the   ohiei   executive  may  in  tv/o   distinct  ways 
exercise  ruie-maiting  powers,      une   of   these  ways  is    tiy  virtue  oi 
the  delegation  of  suDordinate    ordinance-mald.ng  powers    by  Congress 
and  the    other   is    Dy  virtue    oi   a  constitutional  grant   of   power 
wiileh  itself  is    or    involves   a  pOY.er  of  issuing  ordinances   in 
regard  to   some   special  matter  or  matters,      it   is   Vtfith  the 
eeconu   ox   these  sources   oi  Presidential    ordinance -making  that 
this   chapter  vull    be  concerned.      In   order  to   see   the   logical 
basis   lor  this    pov;er   it   is  necessary  to   state  the   position   of 
the   President   with   reference   to  the    powers  of   government   in 
general,  and  legislative   powers    in  particular. 

At   the    outset  v;e  are  strucic  by  the   fundamental 
distinction  oetween  The  theory   of  the  presidency  of  the  United 
btates,   and  that   of  the   Prussian  monarchy  which  prevailed    before 
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1&16,      Brieily  stated,    that  distinction   is    between    the  iaea 
that  the   exeoutive   is   an   agent   to  v/hom  certain  povfers   oi  govern- 
ment   are  granted^   ana   the    iaea  that   he    is    the    sovereign  who  re- 
taino   x'or   his    personal   exercise   all  powers  oX  government   which 
he  nas  not   in  a  constitution  granted   to   the    xegisiature   or 
some   otner   organ  ,^      m  the    one  case  v;e   nave  the   constitution 
consiuerea  as  an  instrument  which  grants  to  the  exeoutive   such 
powers   as   he  may   possess;   ana   the   corollary  that  the   exeoutive 
has   only  the    powers   therein  granted  togetner  witn   such  as  may 
reasonably   be   implied  therelrom.      In  the    other   case  we   have 
the    constiiution   considered   as    being  in  contemplation  oi    law 
merely  an   emanation  oi   the  v;ill  oi   the  monarch,^  a  self-imposed 
limitation    ty  which   out   oi   the   plenitude    oi   his   sovereignty  he 


1,  Thus,   as  Professor  Willoughbj-   has  saiQ,    "In  republics  the 
principle    is    fund  amenta!  that    all  povfers   of  the   government 

are  derived    t^y  grant   from  the    people.      This    principle 

is,.,, not   inconsistent  with  the   maintenance   of   raoiiarchicai 
rule,      it  is   inconsistent    only  with  the   doctrine  that   the 
King  rules    py  reason  of  an  original   personal   right,    ani 
that  he    possesses   other  tlian  delegated  powers."    (Prussian 
political   Philosophy,    p. 94.      See   all   of  Chapter   v).     He 
proceeds  to    cite  the    Belgian   government   as   one   having  at 
its  head  a   monarch  while   at  the    same  time   having  it 
Bpeciiically  stated   in  its  constitution  that   "All   powers 
emanate   iroiii   xne   people,"   and   that    "They   shall  be   exercised 
in  tne    manner  established  by  the    constitution." 

2,  Borgeaud,  Adoption  and  Amendment    of  Gonstiuitions ,    p,   43; 
Garner,   indroduetion  to  political    science,    p,b4V. 

S,   Ci.   the    v/ording  of  the    preambles  of  the    old  Prussian  and  the 
Japanese  constitutions   with  the  Bills    of   Rights   of    oiir   state 
constitutions   and   the    preamole   of  the    ConstltutiOii    oi   the 
Unitea   states.     Both  the  first   two    have   governments    oi    law, 
out   the  regime   of    law  is    by  edict   oi   the    sovereign. 
Wl  Hough  by,   Ibid. 
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grants   participation   in  certain  governmental  lunctions  to 
legislative   or    other   organs  which  are   thus  created    Dy  ni  s 
volition,**     Vie  note  as   corollaries   o±   this   view  oi    a  written 
constitution  that    the  executive  retains  for   nis    personal  and 
sole    exercise  all   powers   in  wnich  he    has    not    Dy  that    instrument 
allowed   participation    oy  the    other  branches;    that  while  the 
executive  grants  to  the   legislatuxe  the   practically  important 
lunction  01   aetermining  the  content   oi    Dills,    it   is   still   the 
volitional  act   ol   the  sovereign  himself  in  consenting  to  sucn 
bills  wnich  gives  sxich   legislatively  determined  content  the 
iorce   oi   the    law;^   ana,   linaily,   that    in  theory,   at   least,   the 
monarch  has   the    legal    right  even  Vvhen  he  lacks  the   actual 
power  to  repeal    or  retract   tne  constitution,   which,    because   it 
is,    liice    ordinary'-  stati:ies,    a  mere  emanation  oi   the  sovereign's 
will,    is  technically  not  at    all  a  superior  sort   oj  law. 

4,  Willoughby,    ibid.   Chap,  V, 

b,   IVilloughDy,    ibid.    Chap,   V.,    quoting  von  Konne. 

6.   Laband,    btaatsrecnt   des   deutschen  Reiohes,    quoted  by  Borgeand, 
iDiu,,    p.bb,    says   that,    unless    it  is  speciall:^''  i^rovided   uy  the 
constitution,    there   is   no    legally  important  distinctinn   Be- 
tween constitutional  ana   statutory  law. 
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The  reason   lor  this   essential  divergence   in   the 
concept  ions    oi   the    execuiive    is    tv;ofold,      m    ine  first   pxace, 
American  poiiticai   philosophy  starts  irom  the    major  premise 
oi   popuxar   sovereignty,   while   i^russian  political   tnecry  is 
premised  upon  autocracy,   or  tne   rule    of   tne   one.      These    are         T 
primarily  political    tneories,    for,  in  the   strict  meaning  of 
jur ispruaence^ tovereignty  is  vested  neither   in  the   people   nor 
in  tne  moxiarcii,    out    in  xne    state   oonceivea   aostractiy  as  tne 
omni-compexent   legal    person  v;hich  has   the   amnority  to    command 
obedience   of  ail  other   legal   persons,'   But    both  doctrines   nave 
in  a  real  sense  aifected  Juristic  theory;   as  is    seen  in  tre 
xact  trjiit  iran  them   ana   because   of  them   a  diametrica  u^y  opposite 
ruxe   ox    interpretation  applies    in  ascertaining  the    pov;ert'    of 
the  Presiaent  from  that   whicn  applies  in  seeking  the   powers   of 
the  monarch  xmder  the   frussian  theory.      The   great  Virginia  iiill 
of  BiglitB   thus  stated  the    one    doctrine:    "That    all  power  is  vested 
in,   ana  consequently  derived   from,   the    people;   that  magistrates 
are   tneir  trustees  and   servants,   and   at   all  times   amenable   to 
them,"^     And  likewise   the  iramers   of  the   federal   bill  of  rights 
tooK:  care  to   set  lorth  in  article  Ix  that   "The  enumeration  in 

7,     Y/illoughby,    The   iJc^ture   of  the    btate,   Chap.   IZ, 

6.      aea,   2,   Of,   the  revolutionary  constitution  ot  Pennsylvania 
(Poore,   (jonstitutions  and  Charters,    p.   lt)4;. 
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the  Constituti-on,  of  certain  rights  ah-^ll  not  be  construed 

to  deny  or  disparage  others  retained  by  the  people, "  and  in 

article  x  that  "I'he  powers  not  delegated  to  the  United  iitates 

by  the  Constitution,  nor  prohibited  by  it  to  the  otates,  are 

reserved  to  the  otates  respectively  or  to  the  people."   These 

two  articles  taicen  together  are  an  unequivocal  indication 

that  the  doctrine  of  popular  sovereignty  was  at  the  basis 

of  the  federal  government  as  well  as  of  the  state  governments, 

And  it  is  undoubted  that  by  a  logical  destiny  it  follows  from 

this  idea  that  the  executive  as  well  as  the  other  departments 

are  agents  or  trustees  of  the  people  and  have  only  such  pov/ers 

-3  the  said  people  choose  to  delegate  to  them  in  the  written 

constitutions.   It  is  a  basic  principle,  therefore,  that, 

in 
in  inquiring  whether  the  president  has/any  Citses  legislative 

powers,  it  is  not  j^ermissible  to  argue  from  any  theory  of 

9 
executive  sovereignty  or  inherent  powers.    The  sole  basis  of 

presidential  power  is  the  grants  contained  in  the  four  corners 

of  the  supreme  law  of  the  land. 


9.  Siie  supreme  Court  has  properly  declared,  in  Fleming  v. Page 
(9  How.  60ii)  that  powers  cannot  even  be  inferred  from  the 
existence  of  certain  powers  in  the  British  Grown, 


-6- 

Thi-s  principle  not  only  follows  inevitably  from 
the  theory  of  popular  sovereignty,  but  it  is  also  a  result 
of  the  cnaracter  of  the  federal  government,   For  that  govern- 
ment does  not  j,ossess  the  general  powers  of  government  at  all; 
and  only  such  powers  as  are  specifically  or  by  direct  implica- 
tion from  specific  clauses  delegated  to  federal  organs  may  be 
constitutionally  exercised  by  them.   How, despite  the  doctrine 
of  popular  sovereignty  the  state  legislatures  are  neld  by 
construction  to  have  all  legislative  powers  which  are  not 
given  to  the  Congress  tier  denied  to  the  states  in  the  federal 
or  stale  constitutions.   Tnis  is  made  the  case  b^,  the  tenth 
amendment  to  the  federal  constitution,  ana  also  b^  a  rule  of 
construction  which,  without  that  amendment,  would  no  doubt  be 
applied  by  the  courts.   The  principle  is  not  inconsistent  with 
the  principle  that  all  departments  derive  their  powers  from  the 
charter  of  grant  of  the  sovereign  people.   It  is  no  more  than 
a  rule  of  construction  of  the  meaning  of  the  grants  which  those 
documents  contain.   The  better  rule  Vt/ith  respect  to  the  state 
executive  is  that  even  v;here  there  is  a  general  grant,  when 
such  gra.nt  is  followed  by  specific  enumerations  it  is  the 
intent  of  the  instrument  that  these  specific  clauses  exhaust- 
ively define  the  general  grant,    V/hen  we  turn  to  the  federal 
or  national  government,  this  latter  is  by  logical  necessity 

10.  oee  iTield  v.  People  (3^11.79)   Of,  Goodnow,  Principles  of 
the  administrative  Law  of  the  United  otates,  pp. 94-95. 
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the  rvUe   of  interpretation  of  the  powers  of  all  three  depart- 
ments,  i'or  that  government  is  one  to  which  formerly  soverign 
states  have  handed  over  certain  powers  which  are  to  be  exer- 
ciseciby  the  central  organs  for  the  general  good.   It  foxlov/s 
that  no  federal  aepartment  can  nave  any  powers  except  those 
which  are  thua  nanded  over  or  reasonably  to  be  im^^lied  from 
them.   Thus  even  if  tiiere  v;ere  no  doctrine  of  popular  sover- 
eignty the  nature  of  the  national  government  v;ould  preclude 
the  exercise  of  powers  by  any  federal  agent  unless  such  pov;ers 
were  given  by  the  federal  constitution.   In  the  federal  govern- 
ment, not  only  must  all  pov/er  be  derived  from  the  people's 
constitution,  but  for  no  federal  organ  can  the  preaumj  tion 
even  be  in  favor  of  the  possession  of  the  power.   It  is  not 
enought  to  show  that  the  power  has  not  been  prohibited;  it  is 
necessary  to  ahow  that  it  has  been  positively  given.   Tnis 
applies  even  to  the  Congress,  and  a  fortiori  to  the  federal 
executive.   It  haa  been  lucidly  stated  by  the  Supreme  Court 
in  the  following  terms  i-'-^ 

The  answer  which  at  once  suggeats  itself  to  one 
familiar  Vi/ith  the  structure  of  our  government,  in  which  all 
power  is  delegated,  ana  is  defined  by  law,  conatitutional  or 
statutory,  is,  that  to  one  or  both  of  these  sources  we   must 
resort  in  every  instance.   «'e  have  no  officers  in  this 
government,  irom  the  President  dov;n  to  the  moat  subordinate 
agent,  who  does  not  hold  office  under  the  law,  with  ^ re- 
scribed  duties  ana  limited  authority,   ^na  while  some  of 
theae,  aa  tne  x'reaioent,  the  Legialature,  ana  the  Judiciary, 
exercise  powers  in  some  senae  left  to  the  more  general  ae- 
finitions  necessarily  incident  to  fundamental  law  found  in 
the  Conatitation,  the  larger  portion  of  them  are  the  creation 
of  statutory  law,  with  duties  and  powera  prei^cribed  and 
limited  by  tnat  law. 

11.  The  i'loyd  Acceptances  (7  .'/all.u66). 


The*  question  whether  the  President  possesses 
any  independent  powers  o±   ordinance  thus  resolves  itself 
into  ah  examination  of  his  constitutional  pov^ers  with  a 
viev;  to  discovering  whether  any  of  them  are  or  involve,  ex- 
pressly or  impliedly,  legislative  powers.   But  in  this  ex- 
amination v/e  are  limited  in  our  interpretation  of  those 
powers  by  a  fundamental  principle  of  the  Constitution  with 
which  our  conclusions  may  not  conflict.   For  that  document 
embodies  the  separation  of  powers  as  the  cornerstone  of 
the  national  government.   There  is  no  distributing  clause, 
but  tne  legislative,  executive,  and  judicial  powers  are 
vested  in  Congress,  the  President,  and  the  courts,  respect- 
ively.■'■^  Thus,  "^11  legislative  powers  herein  granted"  are 
vested  in  Congress;  and  this  general  statement  is  followed 
by  an  enumeration  of  seventeen  specific  powers  to  which  is 
added  the  power  "to  make  all  laws  whicn  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers, 
and  all  otner  powers  vested  in  the  government  of  the  United 
iitates,  or  in  any  department  or  officer  thereof. "^^  Applying 
to  these  provisions  the  maxim  of  constitutional  construction 
that  expressio  ujiiua  eat  exclusio  alterius,   we  are  forced 
to  the  admission  that  in  general  the  President  is  hj   those 

Ic.   In  art.  1,  sec.  1;  art. 2,  seel,  art. 3,  seel. 
13.   ^rt.  1,  sees.  1  and  8. 


provisions  prinm  facie  excluded  from  the  exercise  of  any 
independent  legislative  powers, ^^  even  those  which,  but  for 
the  necessary  and  pro^.er  clause,  he  uii.jht  be  neld  to  possess 
in  order  to  enable  him  to  carr;y'  out  the  powers  which  are 
vested  in  him  by  the  Constitution  itself,   i'or  it  is  expressly 
stated  in  the  provisions  v/hich  vi/e  have  quoted  that  Congress 
may  make  laws  for  carrying  into  execution  not  only  its  own 
delegated  powers  but  also  those  of  the  other  departments. 

ijow  the  President  as  the  chief  executive  is  ob- 
viously not  without  some  connection  with  the  legislative 
powers  of  Congress;  he  has  the  power  and  duty  of  seeing  that 
they  are  faithfully  executed.   He  also  has  at  least  a  practi- 
cal connection  with  and  administrative  control  over  the 
heads  of  departments,   ^nd  so  when  we  say  that  prima  facie 
he  has  no  independent  legislative  powers,  it  becomes  necessary 
to  inquire  precisely  what  thiit  term  meant  as  used  by  the 
iramers  and  adopters  of  the  Constitution.   Only  then  can  we 
Joiow  just  what  activixies  the  President  is  necessarily  denied 
by  the  operation  of  the  separation  of  powers,  vfnere   the 
Constitution  uses  a  tecnnical  term  like  "legislative  pov;ers," 
such  a  term  must  be  ta^:en  in  the  sense  common  to  the  people 
of  tne  country  in  1787-178^.-^^  It  is  permissible,  and  it 


14.   Goodnow,  Prinoijjles  of  the  Administrative  Law  of  the 
United  citatea  pp. 31-52. 

16.   For  the  autnority  for  these  principles  of  construction 
see  Chap.  IV.   The  fact  that  the  framers  did  not  define 
the  terms  "legislative  j,owers"  and  "laws"  as  used  in 
a.rt.  1,  sees.  1  and  8,  indicates  thut  they  used  them  in 
the  .currently  accepted  sense. 
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becomes  necesaary,  therefore  to  turn  to  extrinsic  evidence 
to  discover  what  the  phraae  connoted  in  the  :ainds  of  the 
framera  ana  adopters,    n'e  i:now  that  they  were  familiar 
with  the  writings  of  three  men  who  were  in  their  day  leading 
autnorities  on  law  and  political  theory,   hence  we  may  with 
propriety  accept  defiations  of  law  and  legislation  which 
tnose  three  men  held  in  common^  as  being  by  ever^.  presiimption 
the  definition  of  the  terms  as  used  in  the  Constitution. 

The  tnree  men  to  whom  we  refer  are  Blacicstone, 
i«ionteaciuieu  and  Locke.  1*^  Of  these  the  first  defines  miinicipal 
law  as  "a  role  of  civil  conduct  prescribed  by  the  supreme 
power  in  a  staue,  commanding  what  is  right  ana  prohibiting 
what  is  wrong."  3y  the  term  rule  he  means  "something  per- 
manent, uniform,  and  universal,"  as  well  as  imperative. 17 
Montesquieu,  in  his  "apirit  of  the  Laws,"  ^8  speaking  of  the 
legislative  power,  says:  "By  virtue  of  the  first,  the  prince 
or  magistrate  enacts  temporary  or  perpetual  laws,  and  amends 
or  aoolishes  tiiose  that  have   been  already  enacted."  In  other 
passages  he  uses  such  terms  with  reference  to  the  legislative 

16.  On  evidence  of  their  use  of  the  theories  of  these  three 
men  see  Chap,  il,  note  5. 

17.  Blacks  tone.  Commentaries  on  the  Laws  of  England,  (Gooley's 
edition),  Intro.,  pp. 38  ff. 

18.  Pritchard's  revision  of  iJugent's  translation,  Bohn's 
Standard  Library,  vol.  i,  passim. 
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power  as  "general  deterrainations"  and  tiie  "general  will  of 
the  state."  Locke,  in  iiis  second  Treatiae  of  Government,-^^ 
speaks  of  "antecedent,  standing, positive  laws,"  and  of  the 
right  of  tne  legislative  power  as  the  right  "to  make  lav^s 
for  all  the  parts,  and  ever^'  member  of  the  society  pre- 
scribing rules  to  their  actions,  and  giveng  power  of  exe- 
cution ivnere  they  are  transgressed." 

\ie  tnua  find  these  writers  defining  laws  as 
general  rules  of  conduct  which  the  state  will  enforce;  and 
it  is  important  to  note  that  their  definition  closely  cor- 
responds with  the  technical  definition  of  law  v/hich  is  ac- 
cepted by  jurists  at  the  present  time.  The  only  difference 
between  their  definitions  and  the  one  set  forth  in  chapter 
1  is  that  they  do  not  include  rules  of  conduct  intended  to 


19,  Moreley's  Universal  Library  edition,  pp. 267  ff.   Though 
Housseau  had  less  influezice  upon  the  framers  than  the 
three  quoted  in  the  text,  (see  on  this  Uerriam,  American 
Political  Theories,  pp.  91-92),  nevertheless  it  may  not 
be  out  of  place,  as  evidencing  the  general  agreement  of 
eighteentn  century  definitions  of  laws,  to  mention  that 
iiousseau  says  tnat  all  laws  are  general,  ana  gives  the 
following  explanation:  "^uand  je  dis  que  I'objet  des  lois 
est  tou jours  general,  je  entenda  que  la  Loi  conaidire  les 
sujets  en  corps  et  les  actions  cornme  abatraites;  jamais 
un  homme  comme  individu,  ni  une  action  particuli^re. . . . 
"Ce  qu'ordlnne  meme  le  soaverain  sur  un  objet  particuli^re 
n'est  pas  non  plus  une  loi,  mais  un  d^cret;  ni  un  acte  de 
souverainete,  mais  de  magistrature. " 

Vauglm's  edition  of  Rousseau's  Political  writings, 
vol.ii,  'chap.vi. 
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govern  tiie  action  of  organs  and  officers  of  government.  They 
are  speaking  of  rules  affecting  private  persons,  not  of 
administrative  regulations.   In  iinglo-American  usage,  however, 
the  latter  are  often  considered  legislative.  It  is  true  that 
in  i^ranoe  the  power  of  the  President  to  create  offices  b^,  decr< 
is  inferred  from  the  pover  of  appointment;^^  while  in  German 
political  theory  the  power  of  organizing  and  regulating  the 
adminstrative  services  is  deemed  to  belong  properly  to  the 
chief  executive  through  administrutive  ordinances. '^'^  It  is 
also  true  that  in  iJngland  the  prerogative  power  of  the  Crown 
with  reference  to  the  army  and  the  navy  enables  it  to  raise 
and  to  govern  the  same,  at  least  unless  parlia;aent  has  legis- 
lated on  these  matteis;'^'^  while  apparently  the  Grown  can  also 
create  offices'^'^  and  regulate  executive  activities,*^   But 
even  so  parliament  has  for  generations  regulated  all  these 

£0.   ciait,  ujvernment  and  Politics  of  x'rance,  pp. 71-72. 

Jdl.  Laband,  otaatsrecht  des  deutschen  Heiches,  vol.ii, 
pp.67  ff ;  also  his  Heichsstaatsrecht,  /  16,  note; 
Jellinek,  Geaetz  und  Yerordnung,  pp.386  f f . ; 
Meyer-Anschiitii,  Lehrbuch  des  deutschen  Heiches, 
pp.  571-572;  Low'-^l  Governments  and  Parties  in  Con- 
tinental jiurope;  vol.l,  pp. 345-346. 

£2.  oee  Cooley's  Blackstone,bk.i. ,  p.  262;  also  the 
federalist,  No.  69. 

23.  Cooley's  Blackstone,  bk.i,  p.  271. 

24.  Lowell,  Government  of  ::;ngland,  vol  i,  pp.  19-20. 
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matters  in  more  or  less  detail,  leaving  little  for  pre- 
rogative regulation;  and  is  the  general  theory  that  such  blat- 
ters are  more  properly  regulated  by  that  body.   This  theory 
we  have  undoubtedly  inherited,   ijince  our  Constitution  speaks 
of  appointments  to  offices  "which  shall  be  established  by 
law,"  no  such  power  has  ever  been  inferred  from  the  appoint- 
ing power  of  our  rresident;  and  in  fact  by  practical  con- 
struction it  has  been  definitely  settled  that  the  pov/er  lies 
with  Conf_,ress  and  Congress  alone.   This  would  seem  to  follow 
not  only  from  the  clause  quoted  above  but  also  from  the 
power  of  that  body  "to  make  all  laws  which  shall  be  necessary 
and  proper  for  carrying  into  execution  the  foregoing  powers  , 
and  all  other  powers  vesied  in  the  government  of  the  United 
otates,  or  in  any  department  or  officer  thereof."  V/hen  the 
matter  of  organiiii/ig  the  executive  depur.tments  was  taken  up 
in  the  first  Congress, which  included  members  of  the  Philadelphia 
Convention  of  1787,  it  was  assumed,  apparently  without  question, 
that  Congress  was  the  organ  to  perform  this  function.  Mr. 
Boudinot,  who  appears  to  have  first  introduced  the  subject  on 
the  floor  of  the  House,  ia  reported  as  saying;  "The  great 
executive  departments  which  were  in  existence  under  the  late 
confederation,  are  nov/  at  an  end,  at  least  so  far  as  not  to  be 
able  to  conduct  the  business  of  the  United  states.   If  vie   take 
up  the  present  constitution,  we  shall  find  it  contemplates 


25 
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departinents  of  an  executive  nature  in  aid  of  the  President; 
it  tnen  remains  for  us  to  carry  this  intention  into  efiect".., 
i'rom  that  time  to  tnis  it  haa  been  Congreas  and  not  the 
President  vvhici:  has  created  executive  depar.rtments  and  offices 
and  defined  their  pov/ers  and  duties. 

The  statements  of  the  above-mentioned  writers  may  be 
further  amplified  by  a  consideration  of  certain  principles 
of  the  oinglish  constitution  which  the  jinglishmen  who  settled 
the  new  world  undoubtedly  brought  with  them.  The  first 
principle  is  tnat  laid  down  by  Coke  in  the  famous  Case  of 
Proclamations  in  1610^  to  the  effect  that  the  king  could  not 
create  an  office   ./here  there  was  not  one  before.   This  be- 
came effective  after  the  abolition  in  1641  of  the  citar  Chamber 
which  hctci  enforced  the  illegal  .jroclamations  of  the  Crown;  and 
it  had  long  been  an  established  principle  in  1787-1788.   It 
was  a  part  of  ^nglo-iiaxon  usage,  therefore  that  i-enal  sanctions 
be  provided  b^  the  legislative  organ  alone,  never  by  the  exe- 
cutive.   The  second  principle  is  that  king  may  not  repeal  nor 
alter  the  statutes  passed  by  the  legislature,  but  may  not  even 
add  to  tnem  or  issue  ordinances  supplementing  their  terms,  un- 
less indeed  he  is  authoriised  by  statute  so  to  do.   This  likewise 

25.   Annals  of  Congress,  vol.  i,  p. 283-284. 
£6,    Ik,   Co.  liep.  74. 
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was  an  inheritance  of  the  colonists,  althougn  it  may  not 
have  been  j^racticed  by  colonial  governors  in  all  oases, 
especially  v/hen  the  colonies  were,  at  first,  regarded  rather 
as  j^rivate  enterprises  rather  than  as  political  dependencies. 
But  tnere  iff  not  the  sligntest  hint  in  the  early  s taxe  oon- 
stitutioua  or  in  xievoluxionary  political  ideas  of  an  exe- 
cutive power  of  issuing  supplementary  orainances. 

i>iow  if  the  xerm  legislative  power  means  only 
general  regulations,  is  ther.,  any  constitutional  principle 
which  would  ^.revent  the  President  from  issuing  special  orders 
of  a,n  obligatory  character r  It  could  hardly  be  supposed  that 
the  framers  of  the  Constitution  intended  to  give  the  President 
an  arbitrary  power  over  the  lives  and  property  of  citiiiens 
at  the  same  time  that  they  gave  him  no  control  over  them  by 
way  of  general  regulations.   This  might  be  inferred;  but  it  is 
not  necessary  to  resort  to  such  an  inference  since  the  point 
is  covered  by  the  due  process  clause  of  the  fifth  amendment. 
It  has  been  held  that  not  even  Congress,  the  legislative  orgq.n 
of  the  federal  government,  can  so  legislate  as  to  take  life, 
liberty,  or  property  without  due  process  of  law,   in  a  dictum 
in  the  case  of  Hxa-tado  v.  California'^'''  it  is  indicated  by  the 
court,  as  it  undoubtedly  would  be  held  in  a  proper  case,  that 
special  and  arbitrary  acts  of  a  legislative  body  woula  be  in 
violation  of  due  process,   a  fortiori,  such  acts  of  the  exe- 

27.  110  U.  o.  516. 
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cutive  v;juld  inVolvu  a  lack  of  due  process.   In  United  states 
V.  Lee*^^  it  was  held  that,  where  trial  of  title  was  not  in- 
volved, the  order  of  the  President  to  federal  officials  to 
sei^e  and  hold  a  given  piece  of  private  property  was  not  due 
Ijrocess  of  law  and  was  no  justification  for  such  a  confiscatory 
act. 

We  have  thus  demonstrated  that  the  President  has 
only  such  powers  as  are  delegated  to  him  b^  the  Constitution; 
that  according  to  the  fundamental  doctrine  of  txie  Constitution 
the  ± resident  is  prima  facie  without  any  powers  of  a  legislative 
or  sub-legislative  nature;  andithat  this  me  .ns  that  the  r resident 
may  not  prescribe  rules  of  either  private  or  governmental  con- 
duct, nor  enact  penal  sanctions  for  the  same,  nor  supplement 
such  rules,  even  when  they  are  expressed  in  general  terms,  by 
the  issueance  of  concretizing  or  enforcement  ordinances.   It 
remains  to  in.^uire  whether  in  principle  it  is  permissible  to 
recogniiie  any  exceptions  to  this  prima  facie  exclusion  of  the 
j^reaident  from  the  exercise  of  powers  of  a  legislative  nature; 
and  if  it  is,  to  examine  the  powers  which  are  by  the  Constitution 
given  to  him  in  order  to  deter;;iine  v/hich,  if  atiy,  confer  u^.-on 
him  such  powers. 

Perhaps  in  the  clause  which  vesta  "the  executive 
power"  in  the  President,  certainly  in  that  which  enjoins  him 
to  "taie  care  that  the  laws  be  faithfully  executed,  '  the 
Constitution  has  conferred  Ui.on  tnat  officer  the  power  which 
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the  framera  considered  the  essence  of  executive  pov;er.  But 
juat  as  the  state  constitutions  of  the  time  conferred  other 
political  pow'era  upon  the  chief  executives  than  tnis  strictly 

executive  one,    so  the  Philadelphia  Convention  of  1787  in 

50 
the  later  stages  of  tne  debates   conferred  upon  the  President 

numerouar  formidable  powers  aside  from  the  mere  function  of 
carrying  out  the  stj.tutory  enactments  of  the  legislature. 
The  reasons  for  this  action  on  the  part  of  the  Convention  were 
no  doubt  not  theoretical  so  much  as  the  practical  desire  to 
create  a  "vigorous"  executive. and  the  common-sense  determination 
to  free  him  from  the  political  apron-strings  of  the  legislature, ^■'• 
which  in  one  or  tv;o  of  the  states  actually  chose  the  governor 
or  president.    This  shows  us  that  there  are  poasible  ex- 
ceptions to  the  principle  that  Congress  alone  can  exercise 
legislative  powers.  For  certainly  the  President  may  exercise 
all  powers  which  are  specifically  conferred  %  on  hi  a  by  the 
supreme  law;^^  and  to  prove  that  ne  may  exercise  legislative 
powers  we  need  only  to  prove  that  one  of  the  powers  conferred 
is,  or  indisputably  involves,  the  exercise  of  law-making  as 

£9,  6ee   chap.ii. 

20,  Farrand,  the  Framing  of  the  Constitution,  p — 

31.  Earlier  in  the  convention  the  plan  of  having  the  executive 
chosen  by  the  legislature  was  seriously  considered, 
Meigs,  uirowth  of  the  Constitution,  p, 

32.  oee  Poore,  ibid. 

33.  Gf.  Willoughby,  principles  of  the  Qonstit  .tional  Law  of  the 
United  states,  ^743, 
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v;e  have  defined  it  above.   V/e  must  admit  that  rule-making 
powers  may  not  be  inferred  from  the  argiunetit  that  the 
President  has  the  power  to  legislate  in  so  far  as  it  is 
necessary  to  carry  out  and  make  effective  the  specific  power ^ 
which  are  given  him.   I'his  is  so  because  it  is  to  Congress 
that  the  Constitution  delegates  this  general  power.   The  cis- 
tinetion  which  we  would  draw  is  that  between  the  exercise  of 
legislative  power  as  a  mere  aid  to  the  execution  af  the  jjowers 
given,  and  the  exercise  of  legislative  po'..er  as  so  much  a  part 
and  parcel  (!)i  the  powers  themselves,  that  they  cannot  be  dis- 
associated from  them.   The  former  is  not  permibsible,  unless 
perhaps  under  the  argument  that  the  power  is  incicental  but 
yet  essential  to  the  execution  of  the  i  owers  given  or  to  the 
preservation  of  independence  of  the  president  in  his  relations 
to  the  other  departments.^"^  The  latter  is  permissible^  thought 
there  is  presuraption  against  its  existence ;^^  and  in  the 
exercise  of  such  pov;er  the  President  is  undoubtedly  subject 
to  such  regulations  as  Congress  may  have  made  upon  the  subject 
under  the  necessary  and  proper  clause. 

An  exaiaination  of  Article  II  and  other  relevant 
portions  of  the  Constitution  reveals  the  fact  that  the  President 
is  given  powers  and  duties  relative  to  the  following  matters: 

54.   Ibid. 

35.   dee  above,  this  chapter. 


-19- 

(1)  mesaa-res  to  cionjress;  i'd)    convening  and  adjourning  Con- 
gress; (5)  receiving  foreign  representatives;  (4)  requiring 
the  o^-inions  in  writing  of  department  heaas;  (5)  nominations, 
and  appointments  and  commissions;  (6)  vacancies;  (7)  vetoes; 
(8)pardons  ana  reprieves;  (9)  treaty-making;  (10)  faithful 
execution  of  the  laws;  (11)  command  of  the  army  and  navy.  In 
addition,  the  Constitution  declares  that  "The  executive  power 
shall  be  vested  in  a  President  of  the  U;!ited  citates  of  America," 
and  requires  each  President  to  take  an  oath  to  "faithfully 
execute  the  office  of  President"  and  "to  the  best  of  my 
ability,  preserve,  protect,  and  defend  the  Constitution  of  the 
United  btates,"  Taking  up  these  several  matters  in  order,  we 
find  ohat  the  first  in  no  way  is,  nor  involves,  ordinance- 
making  pov;eri6.   In  recommending  legislation  to  Congress,  the 
President  does  not  even  have  the  right  of  formal  initiative; 
his  messages  contain  mere  advice.   In  drafting  them  he  exercises 
"discretion,"  but  not  discretion  as  to  the  creation  of  legal 
lights  and  duties,  whether  of  a  general  or  particular  chaiaster. 
The  second  power  mentioaed  involves  discretion  as  to  certain 
legal  results  in  regara  to  the  internal  workings  of  the  govern- 

ment;  but  both  the  adjourning  and  the  convening  of  assembly 

A 

are  jjartioular  acte,  not  acts  involving  the  bringing  into 
operation  of  a  general  rule.   They  both  come  at  best  within 
the  def initionjof  acts  of  executive  discretion  as  distinguished 
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from  acts  of  legislative  diacretion.-^o  jhe  act  of  receiving 
foreign  ministers  implies  the  power  of  recognition.   But  while 
the  courts  will  accept  as  binaing  upon  them  in  their  decisions 
the  executive  recognition  of  a  foreign  government  or  state, ^''' 
here  again  we  are  dealing  with  particular  or  exectitive  dis- 
cretion,  Lii^ewise  vJhen   the  President  requires  the  opinion 
in  writing  of  a  particular  head  of  department,  in  regard  to 
a  particular  matter,  he  is  issuing  an  oruer  which  it  is  the 
aworn  duty  of  the  officer  to  obey  and  for  the  disobedience 
of  v/hich  the  officer  may  be  dismissed  b^  the  President;  but 
such  an  order  is  obviously  not  a  rule  of  administrative  con- 
duct.  It  is  an  administrative  order  of  particulsir  applica- 
tion.  But  perhaps  the  President  might  under  this  clause 
issue  a  general  order  requiring  all  heads  of  departments  to 
furnish  him  with  written  opinions  on  all  questions  (let  us  say) 
of  a  certain  character  or  importance  within  their  respective 
departments.   In  sucii  a  case  the  uniform  order  in  question  would 
be  an  administr active  ordinance;  for  it  would  be  a  uniform  rule 
of  governmental  (as  distinguished  from  social)  conduct  which 

36.  oee  Chap.i 

37.  l!:x  parte  Baiz  (135  U.ii.  403):  cited  by  Willoughby,  The 
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the  superior  officer  couid  enforce  by  the  administrative 
sanction  of  dismissal.   This  is,  however,  a  ver^'  specialiiied 
power,  and  one   whicn  has  lost  even  the  signifcance  which  it 
might  nave  had  if  the  political  solidarity  of  President  and 
cabinet  had  not  developed  to  malie  it  unnecessary.   It  is 
not  necessary,  therefore,  to  give  it  further  attention, 
particularly  since  even  it  v.'ould  probably  come  under  the 
povver  to  see  that  tne  lav;^  be  faithfully  executed,  if  the 
Constitution  naa  not  specifically  mentioned  it."°  Passing 
to  the  power  of  tne  President  in  regard  to  selecting  men  for 
office,  we  may  note  that  the  act  of  nominating  involves  the 
legal  consequence  of  placing  the  name  of  a  given  person  before 
the  iienate  for  action.   It  is  analogous  to  the  right  of  in- 
itiative in  legislation;  but  at  the  most  it  is  not  legislative. 
The  act  of  commissioning  is  the  final  act  by  which  the 
President  completes  an  appointment,  as  such  it  is  not  for  our 
purposes  distinguishable  from  the  power  of  appointment,  which 
we  may  now  consider.   The  choice  of  a  person  to  fill  an  office 
already  created  by  law  is  an  act  involving  executive  dis- 
cretion in  the  sense  of  that  term  which  is  given  in  chapter  1.^^ 

38.  dee  the  opinion  which  Hamilton  expressed  in  iJo.74  (72)  of 
the  gederalist  (Ford's  edition).   His  opinion  aealt,  however 
with  particular  ordera,  not  general  ones. 

39.  dee  also  Dealey,  The  dtate  ana  uovernment,  p. 171,  who  holas 
that  the  election  of  an  officer  is  a  ca^e  of  ci-n  executive 

function  performed  b^  the  electorate. 
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And  even  in  performing  duch  an  executive  act  the  President 
must  usually  have  the  consent  of  the  oenate.   In  this  con- 
nection we  may  repeat  that  the  powe.-  of  a_t.pointment  does  not 
carry  with  it  the  power  to  create  the  office;  for  the  obvious 
reason  that  the  Goniititution  ^jives  only  a  power  of  appointing 
to  oifices  "which  shall  be  established  by  law,"   The  act  of 
filling  vacancies,  as  given  in  the  Constitution,  is  merely 
a  limited  and  restricted  power  of  appointment,  from  v/hich  for 
our  purposes  it  is  not  distinguishable.   The  pov^er  of  issuing 
pardons  and  reprieves  is  certainly  a  discretionary  pov/er  which 
results  in  the  creation  of  legal  rights  and  duties.   It  grants 
to  the  pardoned  the  right  to  restoration  to  his  former  legal 
status,  and  it  imposes  upon  the  state  the  duty  to  respect 
that  status.    Yet  once  again,  where  an  individual  is  par- 
doned, we  have  an  act  of  e^^ecutive  diticretion,  not  an  act  of 
legislation  or  ordinance-making.   It  is  only  in  the  ca^e  of 
a  Presidential  proclamation  of  amnesty  that  we  have  an  example 
of  an  ordinance,   buch  a  proclamation  the  President  has  the 
right  to  issue  under  his  pardoning  power;^!  but  this  is  so 

40.  On  the  nature  of  a  pardon  see  Willoughby,  ibid, ^^686  ff. 

41.  iSee,  for  example,  the  amnesty  proclamation  of  President 
Washington  issued  after  the  Whisky  x\ebellion  in  lyeatern 
Pennsylvania:  Hicharason,  Liessages  and  Papers  of  the 
Presidents,  vol.  i,  p.  181.  6ee   also  Willoughby,  ibid, 
)  686. 
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apecid-li^ed  a  power  and  one   so  seldom  called  into  play  that 
it  will  not  be  necessary  to  go  ^nto  the  details  ol  its  workin-g. 
ouffice  it  to  say  th^tt  we  agree  with  M.  J^ze  that  a  pardon  is 
not,  but  that  an  amnesty  is,  a  legislative  act.4£  The  dis- 
tinction is  between  an  act  of  particular  discretion  and  a 
discretionary  act  which  applies  uniformly  to  all  persons  within 
a  given  class.   The  one  is  without,  the  other  within,  the 
operationof  the  regime  uf  law. 

•iie   come  now  to  the  veto  and  treaty-making  powers 
of  the  President,  which  we  may  consider  together.   In  the 
first  place,  we  note  that  both  statutes  and  treaties  are  material 
law.   I'he  Constitution  declares  that  not  only  the  instrument 

ittself,  but  the  laws  and  treaties  made  in  pursuance  thereof 

; 

are  the  supreme  law  of  the  land.   The  courts  have  construed 
this  to  mean  that,  in  so  far  as  treaties  do  not  require  legis- 
lation to  bring  them  into  effect  but  are  seli-e^ecuting,  to 

that  extent  tney  are  law  w^nich  can  be  directly  enforced  in 

43 
the  courts.    as  between  conflict  ng  statute  and  treaty, 

tnerefore,  the  courts  have  declared  that  the  latest  in  time 

is  the  lav;, 44  j^  the  second  place,  it  is  clear  that  since 

the  President  is  given  participation  in  the  bringing  into 

operation  of  both  statues  and  treaties,  he  is  in  both  cases 

42.  Les  principes  generaux  du  droit  administratif  (dieu^ieme 
Edition,  1914),  pp.  9  ff,  142,  217. 

43.  V/illoughbi  ,  ibid. ,  ^  j^  208,  212,  214. 

44.  But  see  v^illoughby,  ibid,,  f  208  (cf. /207). 
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given  participation  in  law-making.   There  ia,  indeed,  this 
distinction  between  the  two  cases,  that  in  statute  lavz-maJcing 
the  President  participates  only  to  the  extent  of  acceptance 
or  rejection  of  a  measure  the  contents  of  which  he  cannot 
directly  share  in  determining;  while  in  treaty  law-making  not 
only  does  he  by  negotiation  take  the  initative  in  determining 
the  content  of  the  act,  but  his  will  finally  determines'  whether 
the  act  shall  go  into  operation  or  not.   ^t  every  stage  his  is 
the  active  will,  except  tnat  the  oenate  ma,  propose  amendments 
or  reservations  v/hich  he  must  either  accept  or  let  the  treaty 
droj^.   But  the  essential  thing  for  our  purposes  is  that  the 
President  participates  in  the  making  of  both  statutes  and 
treaties,  except  whele  in  respect  to  the  former  his  veto  is 
overridden.  .ie   are  thus  faced  v;ith  the  question  whether  such 
partici^.ation  constitutes  the  function  of  ordinance-making. 

With  respect  to  statutes  the  answer  to  this 
query  is  obvious.  Wot   a  statute  is  passed  by  the  regular 
legislative  assembly,  and  is  tnus  a  law  in  the  formal  as   ell 
as  the  material  sense  uf  the  term.   It  is  in  contrast  ?;ith  jiist 
such  an  act  that  we  have  defined  an  ordinance  as  "an  act  of 
the  state  which,  in  its  content  partakes  of  the  nature  of  a 
legislative  act,  while,  in  its  source,  is  issued  by  some 
governmental  authority  (usually  an  executive  or  adr.inistrative 
officerjor  organ)  without  the  assent  of  the  regular  legislative 
assembly."  ux   statute  of  Congress  which  is  creative  of  legal 
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rights  ana  duties  is  at  once  material  and  formal  law.    The 

fact  that  the  President  signed  such  an  act  means  no  more  than 

that  ne  is  the  partner  of,  or  (if  you  please)  the  constitutional 

check  Upon,  tne  legislature  in  its  function  of  legislating.  In 

contrast  a  proclamation  of  the  President  in  which  Congress  does 

not  j_.articipate  may  be  materitil,  but  is  never  formal^law. 

On  the  other  hand,  it  is  equally  true  that[treaties 

which  are  creative  of  legal  rights  and  duties  that  are  directly 

enforceable  in  the  courts  are  ordinances  for  tne  reason  that 

the  assent  of  the  regular  legislative  assembly  is  not  required 

as 
for  their  enactment.   Treaties  are  by  the  Con^titationfinter- 

preted  by  the  courts)  declared  to  be  material  lav/;  but  they 
are  in  no  wise  formal  law.   In  their  effect  they  sire  on  some- 
thing of  a  parity  witn  statutes;  in  their  source  tney  are  to 
be  sharply  distinguidEd  from  statutes;  But  it  is  also  to  be 
noted  that  treaties  are  ordinances  of  the  President  b,.  and 
with  the  advice  and  consent  of  the  denate,  not  ordinances  of 
the  President  acting  alone,  i'or  this  reason  as  well  as  because 
o±  the  fact  that  the  constitutional  law  of  treaty-making  and 
treaty  enforcement  has  been  worked  out  in  detail  by  volximes 
devoted  entirely  to  that  subject, '^^  it  is  not  within  the  scope 

46.  6ee   Crandall,  Treaties:   Tneir  Making  and  iinf orcement; 
and  Butler,  The  Treaty-lJa^ing  Power  (ii  vols.);  as  well 
as  the  discussion  in  general  treatises  like  Willoughby, 
ibid,  (see  index),  and  in  various  articles. 
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of  this  treatise  to  consider  in  detail  the  character  of  the 
treaty  as  material  law  or  as  ordinance.   It  is  sufficient  here 
to  note  that  while  the  character  of  treaties  as  international- 
ly binding  contradts  is  the  concern  of  international  law  or 
relations,  and  not  of  the  internal  law  of  the  states  that  are 
parties  thereto,  nevertheless  the  peculiar'^^  character  of 
treaties  in  the  United  otates  as  material  law  raa^:es  them  fall 
'./ithin  the  category  of  ordinance.   This  has  not  been  recogni^ied 
by  commentators  on  our  Constitutional  System  for  the  reason 
(which  has  caused  many  other  errors  aind  much  looae  thinJiing) 
that  such  writ-rs  have  not  c^ttemjjted  scientific  classification 
in  jurisprudence,  but  have  been  content  to  use  the  term 
ordinance  (if  at  all)  without  accurately  defining  ios  meaning. 
Oar  juristic  categories  are  mere  historical  categories;  which 
is  tantamount  to  saying  that  they  are  not  scientific.   it  is 
of  course  necessary  to  iieep  always  in  mind  the  historical 

meaning  of  terms,  because  of  the  theory  of  our  law  that  terms 

47 
mean  what  they  did  at  the  time  of  their  enactment.    That 

theory  is  itself  the  product  of  an  era  when  men  thought  in 

static  terms,  and  not  in  terms  of  evolution.   It  has  the 

advantage  of  furnishing  stability,  and  the  danger  of  furnishing 

46. 

47.   But  see  Willoughby,  ibid,  ^  26. 


-27- 

a  straight- jacket.   Jinoe  it  is  at  the  ver^  foundation  of 
our  constitutional  interj^retation,  in  this  treatise  v/e  have 
based  our  reasoning  uj-on  it.   But  v/ithout  neglecting  histor- 
ical meanings  we  can  introduce  scientifio  categories  for  the 
sake  of  accuracj,?  in  analysis.   In  attemj  ting  this  in  respect 
to  executive  legislation  we   have  discovered  that  some  of  the 
independent  powers  of  the  executive  involve  particular  exe- 
cutive discretion  or  even  ordinance-making.   In  all  the 
cases  mentioned  in  which  this  is  the  case,  the  nature  of  the 
pov/er  was  such  that  it  must  necessarily  be  interpreted  as 
involving  rule-making  or  particular  discretion,   IVhere  the 
case  is  clear,  it  is  obviously  necessary  to  give  effect  to 
powers  wnich  the  framers  deliberately  placed  in  the  hands  of 
the  executive,  whether  or  nut  they  (or  we)  consiuer  such 
,^0  ers  as  e-<^ceptions  to  the  separoi-tion  of  povi/ers. 

The  second  article  of  the  Constitution  begins  v/ith 
the  statement  that  the  executive  j^ower  is  vested  in  the 
President,   The  question  arises  whether  this  is  a  grant  of  power 
at  all,  and  if  it  is,  whether  it  involved  powers  v/hich  were 
in  1789  considered  executive  but  which  come  within  our  tech- 
nical definition  of  an  ordinance,   as  to  the  first  of  these 
questions  there  is  considerable  doubt.   In  favor  of  the  theory 
that  this  generalisation  is  a  positive  grant  of  power  v/hich  is 
not  completely  defined  by  the  specific  grants  which  follow  it. 
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v;e  have  the  opinion  of  i»iaQison  expressed  in  the  first  Congress 
that  the  power  of  removial  flows  from  the  executive  power  of 
the  President;^^  the  express  opinion  of  Hamilton  in  the  course 
of  the  racificus-Helvidius  controversy'  which  he  carried  on  with 
iiadison  tnat  this  is  the  proper  rule  of  cons  true  \,ion  of  tiiis 
clause ;'^^   the  enumeration  by  otory  of  a  certain  power  as 
being  involved  in  tne  executive  power  of  the  President;   and 
the  interpretation  placed  upon  the  clause  by  at  least  tc;o 
former  Presidents.^   On  the  other  side  we  have  the  fact  tnat 
tne  state  courts  have  as  a  rule  construed  similar  general 
clauses  wnen  ±ollQv;ed  by  specific  grants  to  the  governors  cU^ 

being  only  definitions  of  the  oowers  which  follow  and  not  as 

62 
separate  grants*    It  is  a  general  rule  of  construction  that 

48.  Goodnow,  Comparative  ^dminstrative  Law,  vol  i,  p.  64. 

49.  The  Gazette  of  the  United  otates  for  June  29,  1793. 

50.  otory  on  the  Constitution,  j$  1565. 

51  oee  Cleveland,  Presidential  Problems,  p.     and  Koosevelt, 
i\lotes  for  a  Possible  iiutobiography:  Quoted  in  Taft,  the 
Presidency,  pp.  125-126.   But  it  is  clear  that  I«£r. Roosevelt' 
idea,  at  least,  is  wholly imgust if iable. 

52.  Cf.  Goodnow,  irinciples  of  the  jidministra.'oive  Law  of  the 
United  states,  pp.  94-95. 
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etfect  must  be  given  to  all  the  parts  of  the  constitution. 
Hence  if  the  clause  in  question  is  not  considered  as  being  a 
grant,  what  was  the  need  to  include  it  in  the  Constitution? 
But  the  same  ijrincii,le  of  interpretation  leads  to  the  opposite 
result,  when  we  say  that  if  the  grant  of  executive  power  is 
a  separate  grant  which  involves  some  or  all  of  the  specific  grants 
and  other  powers  in  addition. for  what  is  the  use  of  the  specific 
grants  if  they  are  includea  in  the  general  grant? 

From   what  we  know  of  the  ideas  of  the  framers 
it  appears  that  the;;-  considered  the  faithful  execution  clause 
tne  chief  fimction  of  a  distinciiy  executive  nature;  that  they 
added  for  political  reasons  other  powers  which  they  considered 
either  as  executive  in  nature  or  as  towera  whicn  whixe  not 
strictly  executive  were  yet  for  j-ractical  reasons  proper  ones 
for  the  executive  to  exercise;  and  that  they  added  the  state- 
ment about  .xecutive  >-ov/er  tj  make  it  clear  that  txiey  in- 
tended to  enact  the  separation  of  ^ owers  and  perhaps  also  to 
leave  no  doubt  that  if  other  clearly  executive  powers  might  k 
needed  which  did  not  come  with  the  specific  enumerations  they 
might  be  exercised  b^-  the  President,   But  this  interpretation 

52.   It  might .indeed^ be  said  that  the  general  clause  is  a  grant 
but  does  not  include  the  others;  in  other  words,  is  a  grant 
entirely  in  addition  to|the  others.   But  the  answer  lo  this 
is  tnat,  in  point  of  fact,  it  clearly  includes  at  least 
the  faithful  execution  clause. 
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leaves  li^tle  room  for  inferring  the  inclusion  of  rule-ma..ing 
powers  in  the  term  executive  power.   <'e  have  seen  that  the 
term  does  not  include  a  grant  of  the  prerogatives  of  the 
Crov/n  in  iin gland  ;  and  it  is  not  likely  that  at  most,  and  even 
vi/hen  taicen  in  connection  with  the  oath  to  protect  the  Con- 
stitution, this  clause  can  ever  be  held  to  involve  any  reg- 
ulative powers  that  are  not  included  in  the  powers  or  duty  of 
faithful  execution  of  the  laws, 

kVhen  v;e  turn  to  the  power  of  the  President  as 
commander-in-chief  of  the  army  and  navy  we  seem  to  find  a 
power  which  by  its  very  terms  involves  regulation  and  ordinance- 
making.   But  to  understand  the  nature  of  this  power  as  in- 
tended by  the  framers  of  the  constitution  we  must  consider  it 
in  connection  with  certain  powers  which  they  elsewhere  dele- 
gated to  congress.   Let  us  see  what  these  related  powers  of 
the  Congress  are. 

The  Constitution  makes  the  President  "Commander 
in  Chief  of  the  ^rmy  and  J-'iavy  of  the  United  otatea,  and  of 
the  Militia  of  the  several  cJtates  when  called  into  the  actual 
service  of  the  United  estates,"  But  it  also  gives  to  Congress 
the  following  powers:   "To  declare  V/ar,  grant  Letters  of  MarcLUe 
and  itepriaal,  and  make  Hules  concerning  Captures  on  Land  and 
n'ater;"  "  To  raise  and  support  Armies;"  "To  provide  and 
maintain  a  iJavy;"   "To  make  Hules  for  the  Government  and 
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Hegulation  of  the  land  and  naval  forces;"   "To  provide  for 
calling  forth  the  Militia"  for  names  purposes;  "To  provide  for 
organizing,  arming,  and  disciplining,  the  Militia,  and  for 
governing  such  Part  of  them  as  may  be  employed  in  the  Service 
of  the  United  otaies,  retierving  to  the  estates  reSi^ectively, 
the  appointment  of  the  Officers, and  the  authority  of  training 
the  Militia  according  to  the  discipline  preacrihed  by  Congress;" 
and  "To  make  all  Laws  which  shall  be  necessary  and  proper  for 
carrying  into  execution  the  foregoing  powers,  and  all  other 
Jrowers  vested  by  this  Constitution  in  the  Government  of  the 
United  otates,  or  in  ixn^   Juepartmeut  or  officer  thereof." 

From  the  above  enumeration  certain  principles  are 
at  once  clear.  Ln   the  first  place,  the  only  reasonable  inter- 
pretation of  these  clauses  is  one  which  woald  deny  the  im- 
plication, from  the  pov/er  of  the  iresident  as  commander-in- 
chief,  of  any  power  (independent  of  statutory  authority)  of 
declaring  war,  granting  letters  of  marq^ue  and  reprisal,  making 
rules  concerning  prizes,  raising  armies,  (as  by  enlisting  men), 
using  funds  in  the  treasury  to  support  the  army,  enlistng 
sailors,  building  naval  vessels  o-  providing  the  upkeep  of  the 
same,  calling  forth  the  militia,  making  regulations  for  organ- 
izing or  aruing  the  militia,  appointing  officers  of  the  militia, 
or  training  the  same  v/hen  not  in  the  federal  service.^* Dis- 
cretion with  reference  to  certain  aspects  of  many  of  these 

54.  jixpressio  unius  est  exclusio  alterius. 
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matters  in  actual  pz-u-otice  has  "oeen  delegated  to  the  President 
by  Congress.    £>ut  ne  obviously  h^s  no  independent  power  to 
do  those  taings  because  tney  have  been  conferred  explicitly 
upon  the  legislature,  and  do  not  form  a  necessary  part  of  the 
fxinction  of  coraraanding  an  army  and  a  navy. 

The  situation  is  somewhat  more  difficult  in  regard 
to  the  power  of  making  rules  for  the  government  and  regulation 
of  the  land  and  naval  forces,  and  the  power  of  providing  for 
the  government  of  the  militia  when  in  the  federal  service. 
For  while  these  powers  arc  v/ith  eq.ual  explicitness  granted  to 
Congress,  the  President's  power  of  Oommanding  army  and  navy  and 
militia  (when  in  federal  service)  is  obviously  so  closely 
connected  with  this  pov;er  of  Congress  that  at  first  blush  the'iCwo 
seem  hopelessly  to  overlap  each  other.   The  problem,  therefore, 
is  to  reconcile  the  power  of  regulation  which  is  granted  to 
Congress  with  the  power  of  comi-iand  which  is  granted  to  the 
President.   It  is  to  be  noted  in  the  fir^t  place  that  the  former 
power  is  one  to  "make  Kules  for  the  Government  and  Kegulation" 
of  tne  forces;  which  apparently  does  not  include  the  pri aar^ 
function  of  military  commanu,  namely  the  conduct  of  actual 
operations  and  maneuvers  of  the  aripy  and  navy  in  time  of  peace 
and  war,  the  decision  of  military  policies  in  the  conduct  of 

55.   oee  chap,  v  for  examples  of  such  delegations. 
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campaigns,    and  the  control  over  enemy  territory  in  the 
actual  occupation  of  our  armies, S'''  These  would  seem  to  be 
given  to  the  Ptesiaent  upon  any  interpretation  of  the  power  to 
command,  while  tney  are  not  so  clearly  included  in  the  pov^er  given 
to  Congress.   It  was  ^.robably  the  intention  of  the  framers  to 
give  the  control  of  tnese  matters  exclusively  to  the  Presiuent,  ° 
though  of  course  tne  Anglo-American  theory  of  the  executive, 
backed  up  by  the  grant  to  Congress  of  the  j,ov/ers  to  govern  and 

regulate  the  forceajand  to  pass  in  its  discretion  laws  to  carry 

59 
out  the  powers  vested  in  tne  President  as  well  as  its  own  powers, 

56.  "Through,  or  under,  his  oraers ,  therefore,  all  military 
operations  in  times  of  leace,  as  well  as  of  v/ar,  are  con- 
ducted.  He  nas  within  his  control  the  disposition  of  troops 
the  direction  of  vessels  of  war  and  the  planning  and  exe- 
cution of  campaigns.   With  Congress,  however,  lies  authority 
to  lay  dov/n  the  rules  governing  the  organization  and 
maintenance  of  the  military  forces,  the  determination  of 
their  number,  the  fixing  of  tne  manner  in  which  they  shall 
be  armed  anu  eq.uipped,  the  establishement  of  forts,  hos- 
pitals, arsenals,  etc.,  and,  of  course,  the  voting  of 
appropriations  for  all  military  purposes."  willoughby. 
Constitutional  ijaw  of  tne  Unitea  estates,^  713.  Of.  ^  p2>.^  te 
Milligan  (4  Jail.  2.). 

57.  This  is  discussed  a  little  later  in  this  chapter. 

58.  This  is  tne  view  of  Lieber,  Remarks  on  the  Army 
Regulations,  p.  18.   Cf.  also  Parrand:  vol.i,  p. 292,  vol  ii. 
pp. 157. 158;  vol.iii,  p. 218. 

59.  Of  course  it  is  not  zo   be  implied  from  tne  necessary  and 
proper  clause  that  Congress  has  any  right  to  exercise 
this  j^ower  in  such  a  manner  as  to  curtail  or  destory  any 
constitutional  power  of  the  iixecutive. 
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maices  it  clear  thut  if  the  x resident  fails  bj/  exercise   of  his 
veto  power  to  prevent  Congress  from  encroaching  upon  even  his 
independent  tind  exclusive  powers,  he  has  no  redress,  but  must 
enforce  the  will  of  the  legislature.  Any  other  theory  would 
give  to  the  executive  the  powers  of  dispensation  and  suspension 

,.hich  the  iinglish  Bill  of  Hights  finally  took  from  the  English 

60 
cr  own . 

From  this  it  is  clear  that  when  Congress  has  not 

I- 
by  law  tied  his  hands  (which  it  probably  has  no  moral  right 

to  do)  the  President  has  at  least  the  pov;ers  of  command,  in 
the  strictly  military  sense;  and  that  these  pov/ers  involve 
adminstra tive  ordinance-making.   But  it  is  not  practically 
possible  to  draw  a  sharp  and  clear-cut  distinction  between 
the  powers  of  military  command  and  the  power  to  regulate  the 
forces  and  to  govern  them. ^-^  And  so  the  ^ueation  arises 
whether  and  how  far  the  executive  can  pass  regulations  con- 
cerning the  general  conduct  ^f  men  and  officers,  regulations 
that  are  laterally  of  the  same  sort  as  the  ones  which  Congress 
may  j_ass.   it  is  of  course  perfectly  clear  that,  in  respect 
to  such  a  concurrent  power,  the  regulations  of  Congress  take 

60.  Cf.  Wilson  Congressional  Government  in  the  United  states  J4^p .  273- i"^^- 

61.  oee   Lieber,  ibid.,  pp. 11-16, 
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precedence  over  those  of  the  chief  in  cominund,  where  they  are 
in  conflict.   Perhaps  it  was  intended  that  (Jongretjs  pass  at  least 
the  inain  rules  on  the  subject,  leaving  it  to  the  executive  in 
his  own  discretion  to  supplement  them  by  minor  regulation  which 
are  not  conflicting. 6*^  ciuch  at  any  rate  has  been  the  practice, 
except  that  Congress  has  in  at  least  many  instances  taken  care 
to  sanction  or  to  authoriiie  ^^residential  regulations,  thus 
making  it  doubtful  whetner  they  might  in  the  absence  of  such 
sanction  or  authorization  be  issued  upon  t  he  independent 
autnorit,,.  of  the  President. ^'^  And  it  is  incontroveriible  that 
where  Congress  puts  the  sta,-.p  of  its  approval  upon  regulations 
already  issued,  they  become  adopted  by  lav/,  henceforth  having 
the  validity  of  law,  and  cannot,  unless  Congress  expressly  so 
provides,  be  altered  by  ordinance.    Likev/ise  when  Congress 

6li.   Cf.  Lieber,  liemarks  on  the  Army  xieguiations,  pp.56,  llff, 
and  v.inthrop,  abridgment  of  Military  Lav/,  p. 8. 

62.   Cf.  the  "Military  i^aws  of  the  United  otates,"  with  the 
Army  and  iJavy  "Regulations"  and  "General  Orders." 

64.  But  Jse  Lieber,  ibid,  p. 49. 

65.  Lieber,  ibid,  pp. 6, 56.   But  note  that  supplementary 
ordinances  issued  under  delegations  may  be  altered  at 
will  unless  the  statute  prohibits,  though  they  are 
binding  upon  the  issuing  authority  until  so  altered. 
Ibid.,  pp.7.i59. 
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authorizes  the  making  of  array  ordinances  within  certain 
limitations,  the  executive  is  bound  by  such  limitations  even 
if  it  be  gTcinted  that  he  v,/ould  otherwise  have  a  broader  inde- 
penaent  power  to  pass  the  ordinance  on  the  same  subject. 
But  not  all  Presidential  regulations  have  been  under  dele- 
gations from  Congress. 

i?rom  the  above  interpretation  of  the  relevant 
constitutional  provisions  we  gather  certain  principles,  which 
may  be  summarised: 

(1)  Congress  has  the  exclusive  povi/er  to  raise 
armies  and  establish  navies,  and  also  the  power  to  rt, ^.ulate 
their  general  administration  in  as  much  detail  aS  it  sees  fit. 

(<i)  The  President  as  comjiiander-in-cnief  has  the 
exclusive  power  to  command  the  army  and  the  navy  in  the 
military  sense,  which  includes:  (a)  ordering  them  to  any  part 
of  the  world  in  peace  as  \iell   as  war,  (b)  uirectin.<  their 

operations  in  times  of  Hostility,  and  (c)  through  them  governing 

67 
enemy  territory  conquered  in  time  of  war.    He  aiso  has  a  sort 


66.  ./illoughD^,  ibid,  f  713. 

67.  -o-s  commander-in-chief  the  President  may  enter  into  armistices 
with  the  enemy  also,   ciee  Willoughby,  ibid,/k;Oii.  Under  the 
sstme  power  comes  his  authority  to  make  the  agreement  v;ith 
Britain  to  limit  the  number  of  armed  vessels  upon  the  ^ireat 
Lakes.   These  agreements  are  hardly  to  be  ci^lled  municipal 
law,  nov;ever. 
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of  conciirrent  power  as  commander-in-chief  to  issue  at  least 
.-ninor  adiiiinistrative  regalations  with  or  without  delegations 
from  Congress,  and  though  such  regulations  may  not  be  in  con- 
flict with  provisioi.s  of  lav/,  they  may  deu-l  with  phased  of  the 
same  subjects  not  covered  by  the  law.    Let  us  examine  each 
of  these  i residential  powers  in  somewhat  more  detail. 

Judge-Advocate  General  G.  iJorman  Lieber,  in  his  work 
entitled  "Hemarks  on  the  .irmy  Regulations  and  -c-xecutive  liegula- 
tiona  in  General"  il89b),  divided  array  regulations  into  three 
classes:  (1)  "those  which  have  been  approved  iiid  adopted  by 
Congress.   These  cannot  be  modified  or  amended  until  the 
Congressional  sanction  has  been  removed,"  i'c)    "Those  made  i  ur- 
suant  to,  or  in  execution  of,  a  statute.   These  may  be  modified 
or  amended,  but  individual  exceptions  to  them  cannot  be  made," 
(3)  "Tiiose  made  b^  the  President  as  commander-in-chief,  and  not 
falling  under"  either  (1)  or  (2).   "These  may  be  modified,  and 

exceptions  to  them  may  be  made."°^  Winthrop,  in  his  work  on 

70 
Military  Law  givea  the  following  rules  concerning  regulations: 


68.  Lieber,  ibid.,  p. 16. 

69.  pp.6  ff.,  91. 

70.  quoted  in  Lieber,  ibid.,  pp. 100-101 
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1.  They  must  not  contravene  the  law. 
E,  I'hey  must  not  regulate. 

2.  They  must  confine  themselves  to  their  subject. 

4.  They  must  be  uniform. 

5.  They  should  be  equitable. 

On  numerous  occasionii  the  Supreme  Court  has  referred  to  the 

71 
army  and  navy  regulations  as  "having  the  force  of  lav/." 

In  regard  to  his  exclusive  military  pov;ertJ,  vie  need 

say  little  about  his  general  power  of  command,  whicxi  is  plenary, 

7? 

except  to  note  its  character  as  ordinance-making;   and  turn  to 
a  consideration  of  the  basis  of  the  power  of  the  President  to 
establish  military  government  in  enemy  territory  conquered  in 
time  of  war.   It  is  a  recognized  princij^le  that  he  may  thero 
establish  military  and  civil  government  ana  may  empower  such 
government  to  levy  import  duties  for  its  own  support  and  for 
the  support  of  the  army  of  occupation.   Tnis  power,  further- 
more, continues  not  only  from  the  moment  of  occupation  to  the 
signing  of  the  treaty  of  peace,  but  also  in  iull  measure  until 
notice  of  the  ceding  o^  such  territory  to  the  United  otates ; 
and  even  then,  in  the  general  administration  of  law  and  order, 
if  not  in  legislation  except  in  c^se  of  "necessity,"  until 
Congress  itself  legislates  for  the  territories. 


71. bee  U.o.v.  i'reeman,  (3  How. 567)  ;  Gratiot  v.  U.ci.  (4  How. 118); 
U.b.  V.  Eliason  (16  Pet. 301);  i::urtz,  v.  Uoffitt  (115  U.c>.  50b). 

72.  Tnus  it  wwfe  unaer  this  power  tnat  tne  Presiaent  directs  by 
"General  orders"  the  movements  of  troops  and  many  other 
matters  connected  with  military  campaigns,  etc. 
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We  mudt  first  examine  the  reasoning  by  which  vve 
o^n   reconcile  such  a  power  of  legislation  or  ordinance -making, 
which  is  not  supplementary  hu\.  rather  "gives  manifestation  to 
some  original  idea,"  with  the  fundamental  constitutional 
doctrine  that  the  legislative  powers  delegated  to  the  federal 
government  are  vested  in  Congress.   Then  we  may  consider  what 
has  been  executive  priiCtice  in  this  matter,  and  what  authority 
for  this  interpretation  tnere  is  in  ihe  decided  cases. 

We  have  seen  that,  where  the  Constitution  itself 
specifically  gives  to  the  executive  powers  which  are  or  involve 
ordinance-making,  the  priuia.  facie    presumjjtion  v^hich  the 
separation  of  powers  doctrine  sets  up  against  executive  legis- 
lation is  overcome.   The  more  specific  grant  must  of  course 
take  its  place  as  an  exception  tj  the  general  doctrine.  The 
only  problem  is  whether  a  given  j^ower  c  -n   legitimately  be  inter- 
preted as  being  or  involving  ordinance-making.   Jut  in  the  case 
oefore  us  there  can  be  little  doubt.  \ie   shall  presently  see 
that  it  nas  in  practice  been  interpreted  ..s  involving  such  a 
function;  but  the  sasne  conclusion  is  ec[ually  sound  in  strict 
theory.   It  is  alrecognized  princijle  of  internationcxl  law  that 

the  conq,uering  state  has  tne  right  to  govern  enemy  territory 

73 

conquered  and  occupied  in  war.    It  is  equally  clear  thc.t  since 


73.  (S^^Sia^^^  Hall,  International  Law,  Chap.  IV. 
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the  control  of  war  and  peace  is  exclusively  placed  in  the 
feaeral  government,  the  power  .xnder   discussion  is  properly 
considered  a  resulting  federal  power, ''''^  iJow  injthe  practice 
of  nations  as  icnown  at  the  time  the  Constitution  was  adopted 
it  was,  as  it  has  always  been,  the  generals  in  the  field, 
acting  under  authority  from  the  government  at  home,  who  set 
up  such  governments  as  we  are  discussing.   Hence  when  the 
federal  Constitution  grants  the  i-" resident  the  position  of 

commander-in-chief  it  is  the  irresistible  conclusion  that  it 

to 
means  for  him,  or  his  subordinates  acting  in  his  name, /con- 
duct military  government.   It  is  not  in  strictness  a  right 
which  he  derives  from  international  lav;  directly;  but  a  right 
which  international  law  and  practice  aid  in  reading  into  the 
constitutional  power  of  the  commander-in-chief. 

In  our  constitutional  history  there  have  been 
three  cases  when  the  President  has  set  up  governments  in 
occupied  territory,  and  legislated  therefor,  or  authorised 
such  governments  to  do  so.   The  first  was  in  the  occupation 
of  California  in  the  ><ar  with  Mexico;  the  t-econd  was  in  the 

occupation  of  ciouthern  Territory  during  the  War  for  southern 

75 
Independence;   and  the  third  was  in  the  occupation  of  Spanish 

74.  Gf.  Willoughby,  Ibid,  ) ^  189-190- 

75,  ^ee   Ibid,  S  721. 
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possessions   during  the   vi/ar  with  opain.      Uut   of  these  cases 
arose   oontroversies   that   involved  decisions   by   the  iiupreme 
Court  which  have   affirmed    this   power   of  the  president,    and 
which  make   it  clear    that   it   is  a  legislative  power.      It   is  not 
oar  pur .ose   to   study    in  any   exhaustive  way  the   law   of  military 
occupation,    but  some   of  the  more    important   cases  will   be   cited 
to   illustrate   the  irincij^^le  wnich  we  maintain,    tnat  here    is 
a  constitutional  pov/er   involving  non-supplementary   ordinance- 
making.      It   is   inaeeed   not  a  general  power  of  legislation; 
nor   the  power   to   legislate   for  persons  within  the   United 
states   or   its    territories    (except    that   in  the   interim  before 
Congress   a^ts   in  regard   to   newly  acciuired   territory  the   Court 
has   hinted   the   executive  may  perhaps    in  case   of  necessity  legis- 
late).     But   it  does   apply  to  priva^^ersons  within  the   occupied 
territory,   even  though  citizens   of  the  United  states;   and   indeed 

in  a  matter  like  duties    it   is   a  pov;er   that  affects   the   rights 

h 
of  all  persons  wno   trade  with  such   territory.      It   is   a  special 

power,    but  none  the   less   an  important  pov.er   of  ordinance.   The 

fact   that   it  haa   never  been  studied   from  this   angle   is   one  more 

proof   of   the   inadeiiuacy   of  our    traditional    jxiristic   vocabulary 

of  tne   unscientific   character   of  our   legal   terminology. 

In  Cross   V.    harrison'^  it  was  held   that  the  military 


76.    16  How.    164.    Cf.    i'he    Jrapeshot    (9  Wall. 129)  ;    U.o.    v.   liice, 
(4  i.neat.    L46    )    iJew  Orleans   v.    oteamahip   Co.    (20   wall. 587). 
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and  civil  government  established  under  order  of  the  President 
in  California,  after  the  conquest  of  that  territory  and  ita 
oceuuation  by  the  armed  forces  of  the  United  otates  in  the  Kar 
with  Mexico,  had  constitutionally  exacted  of  importers  of  goods 
from  foreign  countries  the  following  duties: 

(1)  between  the  date  of  the  treaty  of  peace  ceding 
California  to  the  United  otates  and  the  date  at  which  the 
governor  receivea  official  notice  oi  the  said  treaty,  duties 
collected  acco^aing  to  the  war  tariff  fixed  under  Presidential 
authority: 

(E)  betv/een  the  date  of  Sv.ch  official  notice  and 
the  date  at  wnich  tne  collector  appointed  oy   the  x^resiaent  in 
accordance  with  Congressional  legislation  assumed  the  duties 
of  his  office,  duties  collected  at  the  same  rate  as  those 
collected  under  laws  of  Congress  at  regular  ports  of  collection 
of  the  United  otatea  unuer  the  revenue  laws. 

In  this  decision  there  was  necessarily  involved  a 
recognition  of  the  constitutionality  of  legislation  by  the 
-resident  as  commander-in-chief,  or  in  his  name  by  the  govern- 
ment set  up  ujider  Presidential  authority,  in  such  conq^uered 
enemy  territory,   i'here  was  further  involved  the  recognition 
of  the  right  of  sucn  government  to  continue,  vvfith  administrati'e 
and  legislative  powers  until  it  receives  official  notice  of  the 
cetision  of  such  territory  to  the  United  Jtatea,  and  thereafter 
with  at  ieast  administrative  powers  until  Congress  sees  fit  to 
legislate  with  reference  to  government  thereof. 
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The  conatitutional  basis  of  the  power  of  the 
iresident  to  govern  such  territory  dxiring  the  war  is  clearly 
hia  power  as  commcmder-in-chief .   Professor  vVilloughb^  declares 
that  after  peace  and  cession  of  the  territory  the  right  of  the 
rresident  to  continue  such  government  flows  from  "his  general 
obligation  to  see  that  the  authority  and  peace  of  the  United 
otates  are  verywhere  maintained  throughout  its  territorial 

7  7 

limits."   Perhaps  it  is  sufficiently  explained  as  being 
reasonably  implied  in  the  nature  of  the  pov^wr  of  military 
government  of  enemgr  territory  itself.   It  does  not  necessarily  - 
follow  from  peace  or  cession  of  such  territory  to  the  United 
otates  that  the  power  of  the  executive  is  not  to  continue  until 
succeeded  b,,  anotner. 

The  fact  brought  out  by  the  court  t  .at  the  treaty 
of  peace  recognized  tne  war-time  military  government  aoes  not 
alter  the  iiict  txxat,  aside  from  treaty,  the  conq_uering  state 
has  tne  rignt  in  international  law,  and  the  Presioent  has  the 
right  in  consitutional  law,  zo   set  up  such  a  government. 

m  Cross  v.  harrison  Congress  had  indeed  sanc- 
tioned the  acts  of  the  military  government  in  California  before 
the  c>.se  was  decided;  and  so  the  argumexit  might  be  advanced  that 
this  was  a  case  of  ex  post  facto  indemnification  and  delegation. 


77.  iVilloughby,  Ibid,  (student' s  edition),  p. 139  (cf.  p. 505).  Cf. 
also  his  staxeraent  in  his  larger  work  (which  is  the  one 
quoted  herein  except  where  ex;;ress  mention  of  the  other  is 
made)  atiT^Z, 
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in  consonance  with  a  well-known  principle  of  agency,  and  not 
a  case  of  the  exercise  of  independent  constituional  power. S 
But  Conaress  did  not  take  this  view,  for  it  declared  that  the 
acta  of  the  government  were  valia.   iind  at  any  rate  the  princi- 
ple whiun  ti.e   case  is  usually  held  to  support  is  undoubted, 
even  if  not  strictly  the  ratio  decidendi  of  this  particular  case. 

It  may  be  nuwever,  that  tlie  authority  oi  such  a 
government,  after  the  cession  of  the  territor:^  at  least,  is  by 
the  tacit  corfflent  of  Congress,  which  has  the  right  itself  to  act. 

Dooley  v.  United  >itatea^^  was  a  suit  to  recover 
duties  paid  under  protest  upon  imports  from  i-^ew  York  at  tne  port 
of  oan  Juan,  Porto  Hico,  under  the  terras  of  ] roclamations  of 
General  i.iiles  and  the  President  of  the  United  otatea.   ciaid 
duties  were  collected  partly  before  and  partly  after  the 
treaty  ceding  Porto  Hico  to  the  United  states,  but  in  every 
instance  before  Congress,  by  the  Eoraker  ^vct,  legislated  for 
the  said  newl;,  acquired  possession.   The  revenue  thus  collected 
was  used  by  the  military  authorities  for  the   enefit  of  the 


provisional  government. 


78.  Qmnis  ratihabitio  retrotrahitur  et  mandato  equiparatur. 

79.  willoughby,  Ibid,  <s  722. 

80.  182   U.0.222. 

81  iiummarized   from   the   statement   of  the   case    in   ihe   opinion, 
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The  court  held  that  the  duties  collectedjafter 
occupation  and  before  the  date  of  the  treaty  were  legally 
collected,  unaer  the  international  right  of  the  United  citates 
as  a  conquering  nation.   It  was  declared  to  malce  no  difference 
that  the  goods  imported  came  from  the  United  utates  because 
that  country  and  Porto  liico  were  at  that  time  sdtill  in  the 
relation  of  foreign  countries,  k   passage  from  Halleck  is 
quoted  in  the  opinion  of  the  court  whicr;  contains  the  fol- 
lowing v/ords  with  which  the  writer  takes  issue:  "v/e,  therefore, 
do  not  look  to  the  oonatitution  or  political  inetututions  of 
the  conqueror,  for  the  autnority  to  establish  a  government  for 
the  territory  of  the  enemy  in  his  possession,  during  its 
military  occu]  .ttion,  nor  f>jr  the  rules  b^-  which  the  powers  of 
such  governiaent  are  regulated  and  limited."  ]?rom  the  point 
of  view  of  interncixional  la..,  (which  is  what  iictlleck  was  talking 
about)  ohis  is  entirely  correct;  but  the  question  before  the 
court  was  one  of  cons ti tut io.iul  law.   i'he  x^.ct  that  action 
is  justifiaole  in  international  law  does  not  ipso  facto  justify 
it  in  municipal  law,   whatever  povz-r  any  branch  of  government 
acting  under  a  limited  constitution  exercises  must^from  the 
point  of  view  of  that  constitution,  find  its  authority  in  the 
instrument  itself.   It  will  readily  be  admitted  on  all  sides  that 
the  international  rignt  of  the  conquering  state  (which  is  in 
international  practice  carried  out  through  its  military  commanders) 
will  influence  the  interpretation  of  the  pov.ers  of  the  President 
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as  commander-in-chief.    It  also  seems  clear  that^  except  v;here 

our  conotitutional  system  and  our  laws  contain  limits  of  an 

expressiSt  or  implied  character  u^on  such  a  power,  the  scope  and 

extent  which  it  is  to  have  are  properly  to  be  deter:ained  by 

reference  to  the  principles  of  international  law,S2  g^^-t  the 

source  of  the  LOv;er  muat,  in  the  eyes  of  a  court  of  the  United 

otates ,  be  solely  and  exclusively  in  the  supreme  lav;  of  the  land. 

The  court  further  held  in  the  Jjooley  case  that  the 

duties  had  been  illegally  collected  which  had  been  exacted  upon 

goods  imported  from  the  United  states  into  FortoBioo  between  the 

dates  of  the  treaty  of  cession  and  the  Poraker  Act.   For  after 

the  said  treaty  Porto  Hico  was  no  longer  loreign/territory;  and 

while  the  right  to  administer  the  government  continued  until 

Congress  acted,  it  was  declared  that  this  right  did  not  include 

the  right  to  legislate^ at  least  to  the  extent  of  levying  duties 

upon  goods  imported  into  such  island  from  the  United  otates.  oaid 

the  court: 

The  spirit  as  well  as  the  letter  of  the  tariff  laws 
admits  of  duties  being  levied  by  a  military  commander  only  upon 
importations  from  foreign  countries;  and,  while  his  i_ov;er  is  nec- 
essarily despotic,  this  mu£t  be  understood  rather  in  an  adminis- 
trcitive  tnan  in  a  legislative  sense.  'While  in  legislating  for  a 
conquered  country  he  may  disreg-^rd  the  laws  of  that  country,  he 
is  not  wnolly  above  the  laws  of  his  own....  His  power  to  administer 
would  be  absolute,  but  his  power  to  legislate  would  not  be  without 
certain  restrictions,  —  in  other  worcis  they  would  nut  extend  beyond 
the  necessities  of  the  case. 


8£.   That  this  has  actually  been  the  case  is  to  be  gatnered  from 
the  way  the  power  is  stated  by  the  various  authorities. 


Q'6. 


lilloughby,    ibid,$j7iiO,    722, 
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iiuffice  it  to  say,  for  our  purposes,  that  the  pov:er  of  the 
President  is  more  limited  after  the  cession  than  it  was  before 
that  event  and  during  the  war.   Before  cession  the  limits  were 
largely  if  not  wholly  to  be  found  in  the  lav/s  of  war,^^  which 
give  him  a  power  as  broad  as  the  necessity  req.uired,  with  certain 
general  limitations;^^  and  he  is  the  sole  judge  of  the  extent  of 
his  powers.   After  cession  the  government  he  has  set  Uj  may  be 
implied  to  continue  until  Congress  acts;  but  tj.ere  are  the 
constitutional  limitations  with  reference  to  government  in 
territory  xinaer  ^imerican  sovereignty;    existing  acta  of  Congress 
are  more  apt  to  apply?   and  in  general  the  pov;er  ^   to  legislate 
is  limited  .only  xo  •th3s=~ni:tei.r\t,   tlvit  the  e^^igencies  of  the  situation 

A 
demand. 

Into  the  limitations  of  this  po>.er  we  need  not  go 

any  further  than  to  say  that  the  supreme  Court  has  pointed  out 

several  limitations  in  the  decided  cases. °^  It  may  not,  however 

84.  Ibid. 

86.  Hall,  ibid. 

86.  Willoughby,  ibid.,)7££. 

87.  They  were  applied  in  the  iiooley  case:  see  the   opinion. 

88.  Gf.  Willoughb^,  ibid.,  ^  722. 

89.  For   exam^^les,    see  Kaymond   v.    Thomas,    (91  U.d.    712) 
Jecker   v.   Llontgomery    (13  Wall.498). 
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be  out  of  place  to  mention  the  decision  in  the  case  of  Fleming 

90 
V.  ifage.    In  that  case  the  question  was,  whether  duties  could 

be  collected  upon  goods  imported  from  Tampico,  Mexico,  under 

the  tariff  act  of  1846,  diiring  the  time  when  that  place  was 

held  in  the  Mexican  war  by  the  forces  of  the  United  otates 

acting  under  the  ^tuthoritv  of  th^resident  as  commander-in-chief. 

The  courts  speaking  through  Cnief  Justice  Taney,  held  that  such 

duties  could  be  collected,  since  Tampico  was  a  foreign  port 

within  the  metinlnc,   of  the  said  Tariff  act.   Tampico,  said  the 

Justice,  was  temporarily  in  the  possession  of  the  United  c>tatea, 

and  as  against  the  rest  of  the  world  a  part  thereof  during  such 

possession;  but  it  was  not  a  part  of  the  Union  in  the  meaning 

of  the  tariff  act,  because  the  authority  of  the  President  to 

conquer  enemy  territory  during  the  war  did  not  include  the  power 

to  acquire  permanent  sovereignty  over  the  same,  ana  conquest  did 

not  of  itself  extend  the  boundaries  of  the  linion.   That  can  only 

be  done  by  the  legislative  or  treaty-making  powers. .  It  is  true  that 

this  i-rinciple  is  broader  than  the  facts  of  the  case  warrant.  For 

the  President  had  not  attempted  to  turn  military  occupation  into 

acquisition,  otrict  adherence  to  the  facts,  therefore,  leads  us  to 

say  that  the  court  held,  first  that  the  revenue  laws  applied  only 

to  goods  from  foreign  territories,  and  secondly  that  occupation 

did  not  per  se  result  in  changing  tue  status  of  ireviously  foreign 

territory;  and  that  it  inaicated  that  in  a  proper  case  it  might 

hold  that  the  xTesident  could  not, if  he  tried, turn  occupation  into 

acquisition. 

90.  9  How.  602, 


CHAPTER    IV 

THE  COIJ^TITUTIOML  BASIS  AID   SCOPE  OF  THE  DELEGATED   ORDINANCE- .MAKING 
^    POWERS   OF   THE  PRESIDENT. -■■ 

From  the  Presidency  of   V/ashington    to    that  of  Harding  Con- 
gress  has   indulged    in    "tiie   practice  of   authorizing  the   chief  executive 
or   his  administrative  subordinates  to    perform  acts   of  a    discretionary 
nature.      Sometimes  this  discretion  has  reference  to   a  particular   nerson 
or  thing   or   situation,v;hen   the   act   is  sub- legislative   in  character  .At 
other   times   there  has  been  delegated  discretion  as   to   the   creation   of  a 
uniform  rule   of  social   or   governmental  conduct, when    the   act   is  legisla- 
tive  in  essence   though  not   in  form.      It  is   to   this   latter   class  of   jur- 
istic  acts  of  the   state   to   v/hich  the  term  ordinance   is  mro-oerly  applied. 
An  ordinance    is   thus   an  act   of   the   state  which   in   its   content   partakes 
of  the   nature   of  a   legislative  act,   v/hile   in   its   source   it   is   issued 
by  some   governmental  authority   (usually  an  executive  or  administrative 
officer  or  organ)   without   the  assent  of  the   regular   legislative   assem- 
bly.^      In  the   great  majority  of  cases  Congress  has   granted  merely  the 
power   to  determine    certain  elements  of  a   legislative  rule   defined   in 
other   respects   by  statute,   or  the  power   to   lay  down   subordinate   rules 
relative   to   the  administration  of  the  primary  rights  and  duties  defined 
by  statue,   or   the   power  to   translate  into   concrete  though  uniform 
rules  the  abstract  provisions  of  statutes.      Occasionally,   however, 
it   has  given  powers  which   involve   almost    full  discretion   in  the 
premises.      In  any  event   many  delegations   of  rule-making  and  other   dis- 
cretionary r)0V7ers   have  been  made;    and   it   behooves  the  constitutional 

lawyer  to    seek  their   legal   status.      For   the   sake   of   simplifying   the 

1.  It   is   this   sort  of  ordinance-making  that  writers  usually  refer   to 
when  they  use  the  term  in  this  country. 

2.  On  the    definition  of  ordinance   in  the   sense    in  which  it   is  used 
throughout  this   dissertation,   namely,  as  a  technical   term  of  general 
Jurisprudence,    see   Chapter  1. 
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problem  this  paper"  will  deal  chiefly  with  the  powers  entrusted  to  the 
President,  and  espeoiall.y  those  of  an  ordinance-making  character; 
though  incidentally  it  will  mention  the  heads  of  departments,  and 
powers  which  are  rather  to  be  called  sub-legislative.   Leaving  for 
future  discussion  the  numerous  constitutional  questions  which  are  in- 
cidental to  the  delegated  ordinance-making  powers  of  the  President, 
once  it  is  admitted  that  such  powers  exist,  it  is  the  purpose  of  the 
present  analysis  to  consider  the  primary  problems  of  the  basis  and 
scope  of  these  powers  ujider  the  Ainerioan  Constitutional  system. 

I 
There  are  three  constitutional  principles  which  are  said  to 
be  applicable  here.   The  first  is  the  provision  of  the  fifth  amendment 
that  no  person  shall  "be  deprived  of  life,  liberty,  or  property,  with- 
out due  process  of  law."   Is  it  a  violation  of  this  clause  for  Congress 
to  delegate  to  the  chief  executive  discretionary  power  instead  of  exer- 
cising it  itself?   In  the  ^irst  place,  where  the  regulations  which  the 
President  is  authorized  to  make  have  to  do  solely  with  the  function- 
ing of  the  administration,  and  not  directly  with  private  rights  of 
individuals,  ffi?B»-  such  administrative  regulations  being  enforceable 
only  by  removal  from  office  for  disobedience  and  not  by  criminal  pen- 
alties, there  is  no  deprivation  of  life,  liberty,  or  property  in  the 
constitutional  sense.   In  the  second  place,  the  phrase  due  process 
of  law  is  a  broad  generalization  which  the  Supreme  Court  has  in  more 
than  one  case  interpreted  as  not  necessarily  requiring  the  historical 

procedural  methods  embodied  in  our  particular  system  of  the  common 

3 

law.    Interpreting  its  meaning  in  the  spirit  of  the  opinion  of  Llr. 

5.  Hurtado  v.  California  (110  U.S.  516);Twining  v.  Hew  Jersey  (211 
U.S.  78). 
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Justioe  Matthev/s  iii  Hurtado  v.  California,  we  accept  the  view  that 
any  process  which  is  not  historically  the  antithesis  of  due  process 
is  due  if  it  is  a  reasonable  and  adequate  one  in  the  particular  class 
of  cases  in  question.   Thus  it  is  not  a  conclusive,  but  at  best  a  re- 
buttable, argument  ag-ainst  the  validity  of  the  delegation  of  rather 
broad  discretijnary  powers  that  such  delegations  are  contrary  to  the 
traditional,   though  not  the  invariable,  practice  among  Anglo-Saxon 
peoples  before  the  rise  o?  capitalistic  industry.   In  rebuttal,  it  is 
easy  to  demonstrate  the  advisability  if  not  the  absolute  necessity  of 
leading  at  least  the  details  of  our  complex  social  and  industrial 
legislation  to  that  branch  of  government  which  rubs  elbows  v/ith  the 
actual  problems  and  can  deal  with  them  in  a  more  direct  and  flexible 
way  than  the  legislature  can.   Executive  justice,  where  subject  to 
the  definition  of  legislative  enactment  in  the  first  instance  and  to 
the  checks  of  Judicial  review  in  the  second,  is  more  truly  a  due  pro- 
cess under  existing  economic  conditions  than  is  the  traditional  legis- 
lative justice.    It  may  be  asserted  that  no  such  argument  can  stand 
in  the  face  of  the  fact  that  the  Constitution  vests  in  Congress  "all 
legislative  powers  herein  granted."^   This  introduces  the  other  prin- 
ciples  of  our  public  law  which  are  referred  to  above;  and  an  answer 

4.  110  U.S.  516. 

5.  Lowell,  Goveriiment  of  England,  vol.  i,  pp.  £0,  363  ff. 

6.  See  Stubbs,  Constitutional  History  of  England,  vol.  ii,  p.  619; 
Mcllwain,  The  High  Court  of  Parliament  and  Its  Supremacy,  pp.  331-532. 

]&e^JSEEllSSX5a®Ete&ffigX3ZSBSSgSX^^  But  see 

on  this  matter  the  second  chapter  of  this  treatise.      _   ^  ,..  .   ^ 

7.  Cf.  Preund,  The  Substitution  of  Rule  for  Discretion  m  Public  Law, 
in  the  American  Political  Science  Review,  November,  1915,  pp.  666  ff. 

8.  Gf.  Albertsworth,  Judicial  Review  of  Administrative  Action  by 
the  Federal  Supteme  Court,  in  the  Harvatd  Law  Review,  December,  1921, 
pp.  127  ff. 

9.  Art.  1.  sec.  1. 
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to  them  v/ill  involve  an  answer  to  this  objection.   It  thus  results 
that  the  due  process  clause,  while  it  may  rorhid  a  transfer  to  the 
executive  of  the  legislative  powers  of  Congress,  does  not  stand  in  the 
way  0 f  a  delegation, within  limits  to  be  defined,  of  rule-making  powers 
which  Congress  might  itself  exercise. 

The  other  principles  referred  to  are  the  legal  maxim  dele- 

10 
gatus  non  potest  delegare    and  the  doctrine  of  the  separation  of 

powers.   ThOTigh  the  former  was  referred  to  in  the  leading  case  of  Field 

V.  Clark   without  explicit  reference  to  the  latter,  they  both  flow 

logically  from  the  fundamental  idea  of  our  Constitution  that  it  is 

"the  supreme  law  of  the  la^id"  in  which  the  sovereign  people  has  dele- 

the 
gated  to  several  governmental  agents  the  powers  which  they  possess. 

It  follows  that  this  distribution  of  powers  may  not  be  altered  by  those 
agents,  but  only  by  that  authority  which  can  amend  the  charters  of 
grant  or  Constiti;tion.   Thus  when  that  instrument  delegates  to  Con- 
gress "all  legislative  powers  herein  granted",  the  principle  of  agency 
that  a  delegate  may  not  re-delegate  his  powers-^'^  is  clearly  applicable* 

10.  The  maxim  occurs  also  in  the  follovving  forms:  (1)  delegata  potes- 
tas  non  potest  delegari ;  and  (2)  vicarius  vicarium  non  habet.  See 
Bouvier's  Law  Dictionary,  vol.  i,  pp.  819-825. 

11.  143  U.S.  649. 

12.  Story  on  Agency, d  13.    This  limitation  does  not,  however,  apply 
to  the  legislation  of  Congress  with  reference  to  the  Philippines.   See 
206  U.S.  370;  34  Stat,  at  L.  636,  ch.  3912;  Vvilloughby,  Principles  of 
the  Constitutional  Law  of  the  U.S.,  vol.  i,  fj   158  ff.   That  a  dele- 
gate may  not  re-delegate  his  powers  is  a  principle  applicable  to  public 
law  wherever  a  rigid  constitution  has  delegated  certain  powers  to  a 
given  organ  of  government.   Thus  recently  in  Prance  constitutional 
writers  like  Esmein  and  Barth/lemy  have  denied  the  right  of  Parliament 
to  delegate  legislative  pov/er  to  the  President;  and  M.  Esmein 's  reason- 
ing on  this  subject  is  so  lucid  as  to  justify  quotation.   He  says,  in 
part:   "Cast  qu'en  offet,  sous  nos  constitutions  nationales  et  rigides, 
les  divers  pauvoirs  constitutd's  ne  tiront  leur  existence  et  leurs 
attributions  que  de  la  Constitution  elle-mSme.   lis  n'existent  qu'^n 
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The  analogy  to  the  oomraon  law  rule  must  perhaps  not  be  pressed;  but  that 
the  legislature  may  not  delegate  to  any  other  authority  its  legislative 
powers  is  set  forth,  though  with  exceptions,  by  Cooley  in  his  "Consti- 
tutional Limitations."    As  there  stated,  the  prohibition  is  not  con- 
fined to  the  delegation  of  legislative  powers  to  a  coordinate  branch  of 
the  gover?iment  alone.   The  responsibility  of  exercising  the  powers 

vertu  de  cette  Constitution,  dans  le  mesure  et  dans  les  conditions  qu' 
elle  a  fixe^'es.   Le  titulaire  d'aucun  de  oes  pouvoirs  n'en  a  la  dispo- 
sition, mais  seulement  1' exercise.   Par  cela  raeme  que  la  Constitution 
a  /tabli  des  pouvoirs  divers  et  distincts,  et  r(^parti  entre  diverses 
autorit/s  les  attributs  de  la  souverainet^,  elle  interdit  implicite- 
ment  male  nd'cessairement  que  I'un  des  pouvoirs  puisse  se  d^charger 
sur  un  autre  de  sa  ttche  et  de  sa  fonction;  de  raeme  qu'tm  pouvoir  ne 
saurait  empi^ter  sur  un   autre,  il  ne  saurait  meme  momentant^ment  abdiquer 
en  faveur  d'un  autre.   Ge  serai t  substituter  moment an^rnent  pour  la 
dur^e  de  la  delegation,  une  Constitution  nouvelle  a  la  Constitution 
existante.   Ce  serait  contraire,  en  meme  temps,  au  principe  de  la 
souverainet^  nationale ,  tel  qu'il  se  traduit  dans  nos  constitutions 
Sorites,  et  au  principe  de  la  separation  des  pouvoirs.   Ce  serait 
sortir  do  la  Constitution  et  par  siiite  entrer  dans  la  Revolution." 
De  la  d^l<^gation  du  pouvoir  Idgislatif  (Revue  politique  et  parlemen- 
taire,  1-2  (1894),      See  also  Berth^lemy,  Le  pouvoir  re'glementaire 
du  President  de  la  Republicuo  (Revue  politique  et  t)arlementaire ,  15-16 
(1898)  ,^fa-15,  322-335.   This  was  not  originally  the  accepted  theory 
in  France,  hovv-ever;  for  it  was  formerly  held  that  legislative  power 
was  delegated  to  the  President  by  the  Chambers;   Raiga,  Le  pouvoir 
r^glementaire  du  President  de  la  R^publique.   But  Esmein's  contention 
on  this  particular  point  has  been  accepted  by  the  Conseil  d'Etat: 
Esmein,  Elements  de  droit  constitutionnel  francais  et  compart  (six- 
ieme  Edition)  ,p-681  ff. 

13.   pp.  137  ff.   Says  the  learned  jurist:   "One  of  the  settled  maxims 
in  constitutional  lav/  is,  that  the  power  conferred  upon  the  legislature 
to  make  laws  cannot  be  delegated  b;;  that  department  to  any  other  body 
or  authority.   Where  the  sovereign  power  of  the  State  has  located  the 
authority,  there  it  must  remain;  and  by  the  constitutional  agency 
alone  thn  laws  must  be  made  until  the  constitution  itself  is  changed. 
The  power  id  whose  judgment,  wisdom,  and  patriotism  this  high  prerog- 
ative has  been  intrusted  cannot  relieve  itself  of  the  responsibility 
by  choosing  other  agencies  upon  which  the  power  shall  be  devolved^TWt  C«/n'// 
substitute  the  judgment,  wisdom,  and  patriotism  of  any  other  body  for 
those  to  which  alone  the  people  have  seen  fit  to  confide  this  sover- 
eign trust."   See  also  the  digttim  to  the  same  effect  in  Field  v.  Clark 
(143  U.S.  649). 


'■exe    ^n    ^r^hr 
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granted  rests  upon  the  agent,  and  it  may  devolve  that  responsibility 
no  more  upon  the  heads  of  departments  or  administrative  commissions 
than  upon  the  President  himself. 

A  more  limited-'-l^tjpeot  of  the  same  fundamental  principle  is 

the  separation  of  poT/ers,  a  political  dogma  which  has  been  embodied 

15 
in  our  federal  constitutional  lav.-.    That  was  accomplished,  not  by 

the  insertion  of  any  distributing  clause   such  as  exists  in  some  of 
the  states,  but  by  the  vesting  of  "all  legislative  powers  hereir:  grant- 
ed," "the  executive  pov/er",  and  "the  judicial  r)Ower  of  the  United 
States"  in  three  separate  departments  of  government.     Prom  this  it 
follows,  according  to  the  fundamental  theory  referred  to,  that  none  of 
these  three  departments  m.ay  exercise  powers  which  functionally  come 
within  the  scope  o"  the  other  departments.   The  only  exceptions  are 

v;here  the  Constitution  itself  explicitly  provides  for  "partial  mix- 

17 
tures  of  powers" ,    or  where  the  power  in  question  is  impliedly  inci- 

14.  It  is  more  limited  because  it  forbids  the  delegation  of  legis- 
lative powers,  not  to  any  ituthority,  bixt  only  to  a  coordinate  depart- 
ment of  the  government.   'Vhether  or  not  administrative  commissions 
like  the  Interstate  Comraerce  Commission  came  within  the  narrovver  rule, 
it  is  clear  that  tho  heads  of  departments  do,  because  in  practice  and 
under  certain  decisions  of  the  courts,  they  are  really  an  integral 
part  of  the  "executive  power"  which  is  vested  primarily  in  the  Pres- 
ident.  See  Wilcox  v.  Jackson  (1.^  Pet.  498)  and  Woolsey  v.  Chapman 
(101  U.  S.  755).   The  heads  of  departments  thus  come  at  least  within 
the  spirit  of  the  rule.   ¥.Tiether  all  administrative  agencies  do  or  do 
not  is  a  mere  acadamic  question;  because  they  come  within  the  broad<ii- 
principle  anyway.   It  is  this  which  justifies  the  courts  in  making  no 
distinction  on  this  score  in  the  cases.   Thus  the  Supreme  Court  cited 
Field  V.  Clark  (142  U.S.  649)  in  Butterfield  v.  Stranahan  (19£  U.S. 
470),  and  the  latter  in  Arver  v.  United  States,  The  Selective  Draft 
Cases,  (2^5  U.S.  366)  . 

15.  Gcodnow,  Principles  of  the  Administrative  Law  of  the  United  States, 
chap.  iv.   See  Kilbourn  v.  Thompson  (103  U.S.  168)  and  Gordon  v. 
United  States  (117  U.S.  697). 

16.  In  Art.  1,  sec.  1;  Art.  2,  sec.  1;  and  Art.  3,  sec.  1,  respectively. 

17.  The  Federalist,  IIo .  47. 
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dental  to,  and  necessary  for,  the  carrying  out  of  the  constitutional 
functions  of  one  of   the  departments  of  government  or  the  maintenance 
of  its  independence  of  the  other  two  coordinate  departments.    It  is 
evident  that  the  exercise  by  the  President  of  legislative  pov/ers  which 
could  not  bo  brought  under  these  exceptions  would  violate  the  theory 

of  the  Constitutional  allotment  of  powers,  whether  he  usurped  the 

19 
powers  in  question  or  acted  under  attempted  delegations  by  Congress. 

Thus  the  separation  of  powers  theory  is  but  a  narrower  aspoct  of  the 

same  basic  principle  from  v«iiich  the  rule  against  delegation  is  derived. 

It  appears  at  first  blush  that  thei^^e  principles  forbid  the 

delegation  of  any  ordinance-mailing  powers  to  the  executive.   Dean  Pound 

speaks  of  "the  perennial  struggle  of  Amorican  administrative  law  with 

nineteenth-century  constitutional  formulations  of  Aristotle's  three- 
go 
fold  classification  of  governmental  power."    Theory  and  practice 

seem  to  collide;  and  wo  have  a  dilemma  which  it  is  our  present  purpose 

21 
to  resolve.    It  is  true  that  the  fact  that  the  Supreme  Court  has 

never  held  unconstitutional  an  attemT:ited  delegation  of  discretionary 

power  has  already  fixed  the  use  of  this  process  in  our  governmental 

system.   But  in  its  decisions  the  Court  has  never  gone  fully  into  the 

justification  of  the  stand  it  has  taken.   It  is,  therefore,  in  order  to 

18.  Cf.  V/illoughby,  Principles  of  the  Constitutional  Lav/  of  the  United 
States,  )  743. 

19.  V/hen  Madison  proposed  to  the  Philadelphia  Convention  of  1787  that 
the  President  be  given  in  the  Constitution  the  pov/er  "to  execute  such 
other  povrers  as  may  be  from  time  to  time  delegated  by  the  natioral 
Legislature,"  Pife:ney  suggested  that  tlic  words  "not  legislative  nor 
judiciary  in  their  nature"  be  inserted,  on  the  ground  that  "improper 
TDOwers  might  otherwise  be  delegated."   It  is  significant  that  Lladison 
did  not  even  require  a  vote  on  the  suggestion  but  incorporated  it  into 
his  motion  without  recorded  protest.   Farrand,  Records  of  the  Federal 
Convention,  vol.  i.  pp.  62  ff. 

20.  An  Introduction  to  the  Philosophy  of  Lav/,  p.  15. 

21.  Cf .  Ibid.  ,  chap.  1. 


attempt  in  some  detail  to  reooncile  theory  and  praotice.   It  is  also 
highly  important  so  to  do.   To  ignore  the  fundamental  theory  of  a  written 
constitution  v/ere  nothing  less  than  a  legal  revolution.   To  allow  the 
application  of  that  theory  to  exclude  delegations  of  rule-making  powers 
were  to  clog  the  free  operation  o  1   tv.'ontieth  century  government.   It 
is  equally  improper  to  dismiss  the  separation  of  pov/ers  by  callirjg-  it 
a  political  maxim  instead  of  a  principle  o  ."^  law,  and  to  fail  to  real- 
ize the  practical  necessity  o"  tho  recent  tendencies  tov/ard  "adminis- 
trative legislation"  and  "executive  justice."   It  will  solve  the  problem 
if  v/e  can  read  into  the  theory  a  flexibility  v/hich,  without  doing 
violence  to  its  essential  meaning,  v.dll  yet  make  it  possible  for  Con- 
gress to  authorize  a  considerable  power  of  ordinance. 

In  the  leading  case  of  Field  v.  Clark  '^  it  v;as  stated  by  the 
Court  that  tho  power  delegated  v/as  not  legislative  "in  any  real  sense." 
Such  a  statement  has  been  called  a  mere  begging  of  tho  question',   Cer- 
tainly many  powers  the  delegation  of  which  the  court  has  uphold  come 
within  the  meaning  of  legislation  as  defined  above.  "   It  is  also 
argued  against  this  stand  of  the  Court  that  since  Congress  has  only 
legislative  powers,  any  power  which  it  delegates  to  another  organ  must 
necessarily  be  legislative  in  character. ^   As  for  the  first  objection, 
the  technical  definition  which  v;e  have  given  to  the  terra  legislative 
may  not  correspond  to  the  meaning  of  that  term  as  used  by  the  framers 
of  the  Constitution.   And  while  the  logic  o"  the  second  argument  is 
flawless,  it  is  with  i?tu  major  piromi.*jr>  ti'at  we  disagree.   In  the 

^2.       143  U.S.  649,, 

23.  See  Chapter  i. 

24.  Pairlie,  The  National  Administration,  p.  23. 
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exercise  of  ita  strictly  legislative  powers  Congress  may  distinguish 
between  \7hat  it  rauot  do  and  what  it  may, in  its  discretion,  either 
do  or  leave  to  the  administrative  brunch.   Heroin  is  no  denial  that 
Congress  alone  has  all  legislative  powers  under  the  Constitution;  but 
the  exercise  o  IT  sucii  powers  often  must  consist  of  blocking  out  the  pri- 
mary rights  and  duties  and  .providing  .or  tho  determination  of  details 
by  administrative  organs.   Though  Congress  may  go  into  detail  if  it 
sees  f if ,  its  constitutional  responsibility  is  sufficiently  discharged 
by  prescribing  its  gonoral  policy  and  then  sufficiently  defining  the 
scope  of  the  subordinate  discretion  left  to  the  executive.   ^uch 
subordinate  exercise  of  discretion  which  results  in  rules  of  conduct 
is  in  truth  legislative  in  the  technical  sense  of  general  jurispru- 
dence.  It  is  not  necessarily  legislative  in  the  sense  that  the  dele- 

the 
gation  thereof  involves  transference  to  another  authority  of  the  legis- 
lative powers  of  Congress  or  a  re-distribution  by  Congress  of  the 
Dov/ers  of  government  as  fixed  in  tho  fundamental  law. 

It  must  bo  confessed  that  the  Constitution  does  not  explicit- 
ly make  this  distinction,  which  is  someti/es  termed  the  distinction 
between  legislative  and  administrative  discretion.   It  rather  empha- 
sizes  tho  contrast  between  legislative  and  executive  powers. ~    Is 
there  any  positive  evidence  to  support  tho  contention  that  tho  framers 
and  adopters  assumed  such  a  distinction?   If  so,  is  tliero  any  rule  of 
construction  which  enables  us  to  admit  such  evidence  in  a  logal  argument^ 

The  cardinal  principle  0^  interpretation  is  to  seek  the  mean- 
ing of  the  law-makers. ■^'^  Whether  the  Constitution  bo  conceived  as  a 
compact  among  the  people  considered  as  thirteen  bodies  politic  or  as  one, 

25.  Goodnow,  Principles  of  the  Administrative  Lav;  of  the  United 
estates,  p.  73. 

26.  Cooley's  Blackstone ,  vol.  i,  p.  58,  n.  14. 
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it  differs  from  a  v^ill  in  that  it  is  not  uni-latoral,  but  multi-lateral. 
Henoo  ■^e  seek  the  mutual  meaning-  of  the  parties  to  the  coinpact.   It  is 

usually  assumed  th;it  it  is  the  Y<fill   of  the  framors  whioh  is  to  be 

27 

sought;  but  it  is  rather  the  will  of  the  adopting  states.     It  is  the 

meaning  of  the  latter  which  is  embodied  in  the  instrument.   The  fraraers 
boar  the  sane  relation  to  the  adopters  as  the  la^vyer  who  draws  up  a 
will  bears  to  his  client. 

Where  the  Constitution  employs  technical  terms,  it  is  oer- 
missible  to  interpret  them  in  the  light  of  extrinsic  evidence."   Any 
such  evidence  is  admissible  which  tends  to  shov/  the  mutual  meaning  of 
the  parties;  even  statomejits  of  one  party  in  which  it  cannot  be  proved 
that  the  other  party  concurred  may  perhaps  be  introduced  to  show  the 
common  meaning  of  the  times.   Such  evidence  cannot,  however,  be  used  to 
establish  a  special  and  peculiar  meaning  of  any  term.   It  is  practi- 
cally impossible  to  produce  enough  evidence  to  establish  a  meaning 

different  from  that  of  the  tines;  and  therefore  we  must  assume  that 

29 

the  ordinary  contemporary  meaning  was  intended.    This  meaning  is  to 

be  sought  in  the  historical  connotations  which  terms  and  phrases  had 
taken  on  and  in  expressions  of  their  significance  which  occur  in  con- 
temporary practice  and  writings.   Keithor  the  debates  of  the  Phila- 
delphia Convention  of  1787  nor  those  of  the  state  conventions  which 
adopted  the  Goiistitution  are,  therefore,  on  a  superior  plane  to  other 

27.  Gf.  The  Federalist,  (Ford's  edition),  IIo.  40  (39). 

28.  The  rule  of  interpretation  here  advocated  is  aQ_adaptation  to 
constitutional  construction  of  the  analysis  of  th'e^ul'e  as  set  forth 
in  chap,  xxi  of  Greenleaf  on   Evidence  (sixteenth  edition),  as  re- 
written by  the  editor   Professor  IVigmore.^  alt^  T-^a^u^     'pA^M^>U^ou^*i^ 

29.  Gf.  Gooley's  Blaci stone,  vol.  1,  pp.  59-uO. 
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evidence,    imless   indood  they  shov;   a  unanimity  of  opinion  in  some    one 

50 
oase. 

Is   thei^e   any  evidence   in  legislative   practice  before   the 

adoption  of  the   Constitution  as  to   whether   the  separation  of  powers 

precluded  tho   delegation  of  rule-making  pov/ers  to   the   executive?     V/e 

have   seen  that  Locke,    to   whom  the   statesman  of   that   generation  owed 

many  of   their   political   ideas,    states   in  his   Two   Treatises   of  Civil 

Gro vernment   that   "The   Legislature  neither  must   nor  can  transfer  the 

power   of  making   laws   to    anybody   else,    or   X)lace   it  anyr/here  but  where 

the   people   have,"^-'-  and   that   Blackstone   condemned  as   improper,    if  not 

illegal,    the  famous  statute  of   proclamations,   which  had  given  the  force 

32 
of  law  to   the  proclamations  of  Henry  VIII.  On  the  other    hand,  it  is 

not  unreasonable   to    suppose   that   the   framers   of  the   Constitution  were 

sufficiently  familiar  with  actual   English   government,    to  knov/  of   the 

existence   in  the  mother    country  of    less  radical   delegations   of  dis- 

cretionar:/  powers  than   this  which  Blackstone  condemned.      But    even  if 

they  were  familiar  v/ith   this  governmental   process   in  iii  gland ,    that   does 

not   prove   that   they  understood    it    to   be   permissible    in  a   system   in 

which  the   legislature  v/as  a   limited  organ   acting  under  a  written 

constitution  and   its   rigid   enactment   of   tho   separation  of  powers. 

And  as  a  matter   of   fact,    the  practice  had   in  their  day  long  been  con- 

fined  to   the  delegation  of  relatively  minor   powers. 

30..    The   debates    in  such   conventions  aro  recognized  by  the  leading  author- 
ities  to   be   at  best   ovidence,    not    conclusive   proof,    even  of  the    intent   of 
the   convention.    For    it    is  nointed  out   that    those  members  v;ho    voted  without 
expressing   themselves  may  have   voted  upon   entirely  different   grounds  from 
those   stated  by  the  members  who   talked.    See   Cooley,   Constitutional 
Limitations, (seventh  edition),   p. 101;    Willougnby, Principles  of   the 
Constitutional   Lav/  of   the   United   States.  //l6   ff. 

31.  j   14S. 

32.  Vol.i,   bk   i,    p. 271;    bk.iv,    ^.431.    Gf.    vol.i,    bk.i,    pp. 270-271. 
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The   i-lonstitution  gives   the   Presidont  the   duty  to  take   care 

35 
that   the  lav/s  be   faithfully  executed.         There    is    reason  to  believe 

that   this  was   understood    in  a   very  broad  sense    by  the    framers;^      and 
it  may  have   been   intended  as   the   equivalent    of   clauses    in  the   state  con- 
stitutions  of  the   Revolutionary    period  whici^    in  varying  language,   gave  t 

the  executives   the    duty  of  directing  the  affairs  of  the   comnonv/ealth 

,  37 

in  conformity  v/itlythe  constitution     and  lav/s   thereof.  It   is   at   least 

arguable   that   these   clauses   were   understood   to  give   the    function  of 
carrying  out   the   lav/s,    even  v/here  they  delegated   powers  of  a  rule-making 
nature.      And   this   theory   is   reinforced  by  the    consideration  that,    despite 
the   distributing  clauses   in  some   state   constitutions  and  embodiment   of 
the   general   principle^^   of  the   separation  of   powors^%nall  of  them,    in 
the   course  of  the  war   emergency  legislation    in   several   states   dele- 
gated  limited   powers  of   an  ordJ  nance-making  character  .^"^      There   is   here 
an  apparently  valid   precedent   for   the   delegations   which   Congress  has 
made  under   the   Gonctitiition.      The    situations   seem   quite  closely  parallel. 

One   searches   in  vain  the   rccorcis   of   the   Constitutional    Con- 
vention of  1787,    except  for   one    incident  which   is    ihconclusive  .    \Ie  have 
already  mentioried   in  a  footnote    that  Iladison   moved   that   the   President 

be   given   the    power   to    execute   such  other   powers  as   Congress   might 

35.  Art.  2,  sec.  3.    ' 

36.  It  will  b-  remembered  that  Iladison  took  such  a  view  of  the  clause, 
or  of  what  was  no  doubt  its  equivalent,  in  discussing  his  motion  on 
the  executive  which  we  have  referred  to  above.   The  power  "to  carry 
into  effect  the  national  laws"  beoame  in  the  final  draft  the  power  "to 
take  care  that"  they  be  faithfully  executed.   Both  seem  to  correspond 
to  similar,  though  variously  worded,  clauses  in  the  state  constitutions 
of  the  time.  See  on  this  chap,  ii  above. 

37.  See  chanter  2. 

3  3.  See  chapter  2,  and  Pooro,  Charters  and  Constitutions. 

39.  See  chapter  2,  and  Poore,  ibid, 

40,  See  chapter  2,  and  Emergency  Legislation  to  1917  (Clark,  editor,) 
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delegate  to  him.   '  The  fact  that  Madibon  did  not  protect  when  Pinckney 
amended  hia  motion  by  having  inserted  the  words  "not  legislative  nor 
judiciary  in  their  nature"  shows  that  Madison  did  not  mean  to  allow  the 
delegation  of  legislative  power  when  he  made  the  motion.   Yet  it  must 
be  assumed  that  he  had  something  in  mind.   His  motion  was  voted  6.07m;  oaJL 
a^ter  the  insertion  of  the  above-mentioned  phrase  Pinkney  still  opposed 
it  for  the  reason  that  it  v/as  unnecessary,  as  being  included  in  the 
power  to  execute  the  laws,  which  appeared  earlier  in  Lladison's  mdition. 
This  is  the  only  reason  Madison  records  for  the  adverse  \^to.   He  ad- 
mitted  that,  t4«r«- might  be  included/ii^  that  broad  phrase),  as  also  per- 
haps the  power  of  appointing  all  officers  not  otherwise  provided  for. 
But  he  wanted,  he  said,  to  avoid  ambiguity.  ■  It  thus  appears  that  Mad- 
ison and  those  v/ho  voted  with  him,  as  also  apparently  Pinokney  and  those 
who  opposed,  intended  tlie  President  to  have  the  power  to  carry  into 
execution  such  other  powers  not  legislative  nor  judiciary  in  nature  as 
Congress  migJit  delegate  to  him.   But  v/hat  did  that  include?   In  all 
probability  it  included  those  military  and  political  powers  which  were 
embodied  in  later  drafts  but  not  yet  (with  the  exception  of  tlie  appoint- 
ing power)  specified.   Prom  the  practice  of  states  under  Revolutionary 
constitutions  whioh  embodied  the  separation  of  po'.vers  we  may  infer  wit?i 
some  plausibility  that  the  framors  also  may  also  have  meant  to  include 
the  delegation  not  only  of  ministerial  powers  in  particular  instances, 
but  also  limited  discretionary  and  even  rnie-ma/ing  powers.   That  this 
was  so  caJinot  be  gathered  from  this  incident  of  the  Convention  i-tu JiiXj^ 
considered  alone;  but  is  reasonably  inferred  from  practice  just  before 
and  .lust  after  the  adontlon  of  the  Constitution. 


41.   See  note  19  above. 
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In  the  debates  of  the  era  of  adoption  we  find  at  least  one 
hint  which  is  adverse  to  our  contention.   It  occurs  in  the  discussion 
in  the  Federalist  o^  t?ie  proper  location  of  the  power  O"^  pardoning.   In 

arguing  against  giving  this  pov/er ,  in  case  of  treason,  to  the  President 

42 

in  conjunction  with  one  or  both  houses  of  Congress,  the  writer  says; 

"If  it  should  be  observed  that  a  discretionary  power,  v:ith  a  view  to 
such  contingencies,  might  be  occasionally  conferred  upon  the  President, 
it  may  bn  answered  _in  the  first  place ,  that  it  is  questionable  v.'hether , 
in  a  limited  Constitution,  that  pov/er  could  be  delegated  by  lav/." 
Aside  from  the  apparent  uncertainty  on  the  point  at  issue,  it  is  clear 
that  the  opinion  militates  against  just  such  delegations  as  have  in 
practice  been  made  and  upheld  by  the  courts.   For  if  the  power  of  par- 
doning cannot  be  delegated,  how  can  we  Justi'f'y  the  delegation  of  the 
power  to  le.y  an  embargo  or  to  suspend  the  privilege  of  the  writ  of 
habeas  corpus?   To  draw  distinctions  calculated  to  do  away  v/ith  the  sig- 
nificance 0^  this  opinion  would  be  entirely  unwarranted  by  the  circum- 
stances.  But  it  will  be  remembered  tr^at  individual  opinions,  even  when 
expressed  in  writings  that  were  so  widely  re  d  and  that  exerted  so  potent 
ail  influence  as  those  of  Publius,  are  at  best  only  evidence,  not  con- 
clusive proof,  0"f  the  intent  of  those  who  adopted  the  Constitution  as 
the  supreme  law  of  the  land.   In  the  light  of  precedents  in  the  states, 
and  governmental  practice  in  the  early  days  of  the  Constitution  (to 
v.hich  we  shall  nov/  turn),  it  were  to  adopt  a  false  perspective,  and  one 
unv/orthy  o  ^^  the  statesman- judge ,  if  we  allowed  the  whole  argument  to  be 
settled  by  this  unelaborated  and  hesitating  expression  in  an  argumenta- 
tive epistle. 

The  strongest  and  most  positive  contemporary  evidence  in 

42.   No.  74  (Italics  mine) . 
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favor  of  our  contention  is  to  be  foiind  in  contemporary  legislative, 
executive,  and  Jixdioial  construction  o^   tie  Constitution  in  regard  to 
the  issue.   In  interpreting  technical  terms  of  the  Constitution  it  is 
fitting  to  turn  to  the  practice  of  the  early  years  o""  the  operation  of 
that  instrument,  when  many  of  the  framers  and  members  o '^  the  adopting 
conventions  iwere  actually  in  responsible  positions  in  the  several 
branches  of  the  gove:'"nment.  .   Contemporanea  expositio  est  optima  et 
et  fortissima  in  lege.  In  the  Presidency  of  V.ashington  Congress  delegated 
to  the  chief  executive  in  exceptionally  broad  terms  the  power  to  lay 
an  embargo  during  the  adjournment  of  that  body;  and  the  President,  who 
had  been  the  chairman  of  the  Constitutional  Convention,  placed  the  sig- 
nature of  his  approval  upon  this  bill.  '*   President  V/ashington  was  also 
authorized  by  Congress  to  enforce  a  thirty  day  embargo  established  by 
that  body  by  giving  "such  instructions  to  the  revenue  officers  of  the 

United  States,  as  shall  appear  best  adapted  for  carrying  the  said 

45 
resolution  into  full  effect."    At  another  time,  "in  cases  connected 

v:ith  the  security''  of  the  commercial  interests  of  tlie  United  States, 

and  for  public  purposes  only,"  he  was  authorized  to  permit  the  expor- 
arms ,  cannon  and  military  stores,  " 
tation  of .the  same  to  the  contrary 

Congress  by  law  provided  that  persons  be  put  on  the  invalid  service  list 

of  the  army  "at  such  rate  o "  pay,  and  under  such  regulations  as  shall 
be  directed  by  the  President  of  the  United  States  for  the  time  being." 

The  President  wat?  also  authorized  to  establish  trading  houses  in  the 

he 
Indian  country,  to  appoint  one  agent  ^or  each,  v/hose  duties^ should  regu- 

43.  Willoughby,  Principles  of  the  Constitutional  Law  of  the  United 
States,)  11. 

44.  1  Stat,  at  L.  372. 

45.  1  Stal.  at  L.  400. 

46.  1  Stat,  at  L.  444. 

47.  1  Stat,  at  L.  450. 


arms,  cannon  and  military  stores,  "the  law  prohibiting  the  exportation  o^ 

trary  notv/ithstanding."^"   Still  again. 
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late ,  and  to  pay  ugerits  and  clerics,  not  exceeding  $8,000.  °  Another  act 
gave  him  discretion  in  regulating  the  issuance  of  licenses  to  trade  v/ith 

the  IndiBjTxrf,  or  in  allowing  trade  v/ithout  license  respecting  tribes 

4-9 

surrounded  by  citizens  o'^  the  United  LJtates. 

These  delegations  of  the  two  terms  of  V/ashington  show  the 
early  rise  of  the  practice  o:^  leaving  to  the  President  discretionary 
and  even  rule-making  power  of  a  subordinate  character.   It  will  be  noted 
that, at  least  in  the  case  of  the  embargo  delegation,  there  was  given 
almost  full  discretion  in  the  premises;  while  the  President  was  in  addit- 
ion allowed  to  issue  instructions  to  his  administrative  subordinates 
with  regard  to  the  administrative  (not  penal)  enforconent  of  the  embargo 
in  case  he  saw  "^it  to  lay  it.   Other  examples  might  be  cited  from  the 
administrations  of  7i'ashington's  immediate  successors.^'-'   This  is  per- 
haps the  strongest  evidence  in  favor  of  our  contention. 

Contemporary  construction  is  not  entirely  confined  to  the 

51 

political  departments  of  the  government.   The  cases  of  t]ie  Brig  Aurora 

and  Wayman  v.    Southard"''  throw  some  light  upon  the  matter.   In  the  period 
of  commercial  warfare  with  England  and  France  during  the  Napoleonic  '.lars 
one  of  OTir  non-intercourse  acts  conferred  upon  the  President,  in  case 
either  Prance  or  England  so  revoked  or  modified  her  edicts  as  to  cease 
to  violate  our  neutral  commerce,  the  pov.er  to  proclaim  the  fact,  where- 
upon in  three  months  certain  restrictions  should  be  revived  against  the 
other  nation  imless  she -.revoked  her  edicts  also.   '•^'he  President  pro- 
claimed that  France  had  so  revoked  or  modified  her  edicts  as  to  cease 

to  violate  our  commerce;  and,  after  the  three  month's  period  had  elapse.d. 

48.  1  Stat,  at  L.  452. 

49.  1  Stat,  at  L.  137. 

50.  For   example,  see  1  Stat,  at  L.  521,  555,  558  f f . ,  565-566,  569-570, 
570ff . ,  572-573,  574-575,  578-579,  u04-605 ,  673,  721-722,  753-754;  and 

2  otat.  at  L.  339f f . ,  451-453,  490,  528,  530-531,  605-606,  755,  etc. 

51.  7  Or.  382. 

52.  10  Wheat.  1. 
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the  Brig  Aurora,  an" English  ship,  was  captured  under  the  revived  act, 
and  condemned.   V/hen  the  case  rtiached  the  Supreme  Court,  the  claim  was 
put  up  that  the  statute  conferred  legislative  pov/^r  upon  the  President; 
but  the  court  held  without  discussion  that  it  did  not.   This  case,  de- 
cided in  1813,  was  cited  as  a  precedent  in  the  leading  case  of  Z'ield  v. 

53 
Clark.    V/hile  it  does  indicate  that  in  that  period  it  was  understood 

that  the  operation  of  a  statute  might  be  made  dependent  upon  a  determi- 
nation of  the  President,  it  is  not  a  precedent,  except  by  way  of  anti- 
cipation, for  the  delegation  to  the  President  of  determinations  v;hich 
involve  evaluation  of  so  subjective  a  character  as  to  render  his  action 
discretionary  in  a  strict  sense.   It  is  a  case  where  action  is  on  the 
border  line  between  fact-f indiag  and  discretion. 

The  other  case  was  decided  in  1825,  and  the  opinion  was 
written  by  Chief  Justice  Marshall,  who  had  been  a  member  of  the  Virginia 
Convention  that  ratified  the  Constitution.^'^   It  involved  the  delegation 
to  the  courts  themselves  of  rule-making  pov/er  in  regard  to  Judicial 
procedure.   The  Process  Act  had  adopted  the  state  laws  regulating  the 
modes  o^  procedure  in  suits  at  common  law  in  the  federal  couTts, 
"subject,  howe'^'er ,  to  such  alterations  and  additions  as  the  said  courts 
respectively  shall,  in  their  discretion,  deem  expedient,  or  to  such 
regulations  as  the  Supreme  Court  of  the  United  states  shall  think  proper 

from  time  to  time,  by  rule,  to  prescribe  to  any  circiiit  or  district   

53.  In  that  case  the  authority  of  the  Aurora  case  was  impeached  upon 
the  following  grounds: 

1.   It  v/as  decided  before  the  principles  of  the  Constitution  had 
been  adequately  considered. 

E.   The  bare  conclusion  is  offered,  without  any  exposition  of  the 
basis  on  v/hich  it  was  made, 

3.   It  is  not  in  point;  it  was  -almost  a  war  pov/cr,  and  was  not  a 
taxing  power;  and  "r/hile  it  involved  a  certain  amount  of  judgment  it 
was  not  such  an  abdication  of  legislative  functions  as  that  in  section 
3  of  the  Tariff  Act."   The  court,  however,  considered  it  a  case  in  point. 

54.  Boveridge,  Life  of  John  i.Iarshall,  vol. 
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court  ooncernin  ;  the  sane."   In  answering  tho  argument  that  this  was 
a  delegation  ox  legislative  power  to  the  courts,  Marshall  drew  the 
distinction  betv/een  powers  which  are  "strictly  and  e:;clusivel.y  legis- 
lative" and  the  power  "to  fill  up  the  details"  of  a  "general  provision." 
But  he  did  not  draw  any  logical  line  of  demarcation  between  the  tvro ; 
on  the  contrary  he  said  that  what  the  courts  miglit  be  allowed  to  regu- 
late is  "so  blended  with  that  for  v/hioh  the  legislature  must  expressly 
and  directly  provide"  that  there  is  "difficulty  in  discerning  the  exact 
limits"  of  the  former.   For  our  purposes  at  the  present  mftment ,  however, 
the  significance  of  the  opinion  lies  in  the  admission  at  this  early 
period  by  the  highest  judicial  tribixnal  of  our  system  that  the  delega- 
tion of  discretionary  power  is  within  limits  permissible.   As  the  opin- 
ion itself  tersely  puts  it: 

The  difference  between  the  departments  undoubtedly  is,  that 

the  legislature  makes,  the  executive  executes,  and  the  iudiciary 
construes  tlie  law;  but  the  maker  of  the  law  may  commit  something 
to  the  discretion  of  the  other  departments,  and  the  precise  bound- 
ary of  this  power  is  a  subject  of  delicate  and  difficult  inquiry, 

Jt 
into  which  a  Court  will  not  unnecessarily  enter. 

This  then  is  the  sum  of  the  evidence:   tdo  practical  need 
for  the  practice  of  delegation  was  not  as  urgent  in  1789  as  it  is  today. 
The  main  instances  where  it  was  needed  were  in  administrative  matters, 
in  crises,  and  in  the  regiilation  of  foreig-n  commerce.   That  the  states- 
men of  the  times  did  not  ^ind  the  matter  one  demanding  attention  is 
attested  by  the  fact  that  nowhere  during  their  constitutional  discuss- 
ions do  they  seem  to  have  threshed  out  the  question  of  its  expediency 
or  its  legality.   An  incidental  remark  in  the  Federalist  would,  taken 
alone,  lead  us  to  believe  they  thought  delegation  excluded  by  the  pro- 
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vision  for  the  separ^tijn  of  powers  in  a  written  constitution.   The 
significance  of  this  is  diminished  or  even  destroyed  by  an  incident 
of  the  Philadelphia  Convention  wliich  is  ouite  indefinite  when  consider- 
ed "by  itself,  but  v/hich  takes  on  meaning  when  considered  in  connection 
with  the  emergency  delegations  in  the  states  during  the  Revolution. and 
the  delegations  of  the  peace-time  connercial  warfare   (as  well  as  less 
urgent  problems)  of  the  early  days  of  the  working  of  the  new  Constitution, 
This  evidence  of  government  in  action  is  more  eloqixent  than  government 
in  their  books.   It  does  not  prove  that  the  men  of  that  time  realized 
as  keenly  as  v/e  of  today  do  that  the  delegation  of  co-legislative  power 
is  essential  to  the  proper  functioning  of  government.   In  truth,  it  v/as 
not  in  their  day  essential  to  the  same  extent  ar  at  least  in  regard  to 
as  many  problems  as  it  is  today.   But  this  contemporary  practice  does 
shov;  that  the  process  of  delegation  was  found  expedient;  a.id  it  proves 
beyond  dispute  that  it  was  considered  legally  valid.   The  authoritative 
opinion  of  Marshall  in  Wayman  v.  Southard  makes  assurance  doubly  sure. 

If  it  be  claimed  that  this  is  merely  circwnstantial  evidence, 
and  that  the  natter  is  still  in  doubt ^we  can  offer  still  other  argu- 
ments.  V/he -e  the  intent  of  the  iramers  is  doubtful,  great  v/eight  is 
by  the  Courts  properly  give;,  to  legislative  construction.   Consuetudo 
est  optimus  interpres  leg-am.   The  mere  passage  o  T  a  statute  by  Congress 

establishes  for  the  courts  every  presiim|)tion  in  favor  of  the  validity 

55 
of  the  statute;    and  this  is  properly  so ,  for  the  reason  that  Congress 

55.  Willoughby,  Principles  of  the  Constitutional  Law  of  the  United 
States,  ^9.   In  the  United  States  v.  Gettysburg  Electric  Railway  Com- 
pany the  court  said:   "In  examining  an  act  of  Congress  it  has  been 
frequently  said  that  every  intendment  is  in  favor  of  its  constitutional- 
ity.  Such  an  act  is  presumed  to  be  valid  unless  its  invalidity  is  plain 
and  apparent;  no  presumption  of  invalidity  can  be  indulged  in;  it  must 
be  shown  clearly  and  unmistakably.   This  ruie  has  been  stated  and  fol- 
lowed by  this  court  fuom  the  foundation  of  the  gover  imont."   (160  U.S. 
668). 


-20- 

is  a  coordinate  braribh  of  ti-i  e  governraont  ,  all  o"  v;hoBe  members  are 
equally  v/ith  the  members  of  the  courts  sworn  to  support  the  Gontititution. 
"The  presumption  of  constitutionality,"  says  an  eminent  authority, 
"which  attaches  to  an  act  of  Congress,  is  increased  v/hen  legislative 
interpretation  has  been  frequently  applied  during  a  considerable  num- 
ber of  years  or  v/hen  it  dates  from  a  period  practically  contemporary 
with  the  adoption  of  the  Constitution,  or  v;hen  based  upon  a  confidence 

in  its  correctness,  many  and  important  public  and  private  rights  have 

56 
been  fixed."   In  point  of  fact,  all  three  of  the  factors  mentioned 

lend  support  to  the  interpretation  here  advocated.   Legisl^-tive  construct- 
ion is  favorable  for  the  entire  period  of  our  constitutional  history. 
A  few  instances  are  given  in  Field  v.  Clark.   V/e  have  already  seen  that 
these  delegations  dtite  from  the  first  years  of  the  government.   And 
to  take  only  the  most  out-standing  examples  of  the  rights  affected, 

many  of  the  war  act  oS  President  Lincoln  woiild  have  made  his  subordi- 

57 
nates  liable  for  damages  but  ^or  the  Congressional  act  of  indemnity, 

which  v/as  in  effect  a  retroactive  delegation  of  the  power  to  act;  v;hile 

almost  all  of  the  v/ar  activity  of  the  government  in  the  last  war  would 

be  invalid  if  suc]i  delegations  were  unconstitutional.'"' 

It  is  conceded  that  Congressional  practice  should  not  be 

sanctioned  if  clearly  in  violation  of  the  Gont^titutlon.   The  principle 

is  analogous  to  that  stated  in  an  old  English  decision  that  "no  degree 

59 
of  antiouity  can  give  sanction  to  a  usage  bad  in  itself,"    It  is  era- 

phatically  recognized  in  the  case  of  Fairbands  v.  United  States, '^^  v;?iere 

56.   Willoushby,  Principles  of  the  Constitutional  Law  of  the  United  States 

57. 

58.   The  acts  delegating  the  extensive  powers  conferred  upon  President 

Wilson  in  the  war  with  Germany  may  fee  Toimd  in  yOStat.  at  L.  ,  passim. 

59  .  Tfltrix^  ^  /  ^^ .  >.  cUa^o^  Ciy>  &c<yvy,.^  11  i/ 3.  -  '  li  l)  ■ 

60.   181  U.S.  283.   "V/e  have  no  disposition",  said  llr.  Justice  Harlan 
in  his  opdinion,  "to  belittle  the  significance  of  tliis  matter.   It  is 
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a  careful  reviev/  of  the  previous  deciaions  leads  to  the  conclusion  that 
the  argumont  is  to  be  relied  upon  only  in  case  of  doubt.   Yet  in  regard 
to  tho  matter  under  consideration,  the  issue  was  sufficiently  doubtful 
for  legislative  prB,ctice  to  be  tno  chief  argument  relied  upon  by  the 
Supreme  Court  in  the  leading  case  of  Pield  v.  Clark.   The  Court  said 
that  the  provision  upheld  is  "not  entirely  a  new  feature  of  the  legis- 
lation of  Congress,  but  has  the  sanction  of  many  precedents  in  legis- 
lation.  V/hile  some  of  these  precedents  are  stronger  than  others  in 
their  application  to  the  case  before  us,  they  all  shuvv'  that  in  the    judg- 
ment o"  the  legislative  branch  of  the  government,  it  is  often  desirable, 
if  not  essential  for  the  protection  of  the  interests  of  our  people, 
against  unfriendly  or  discriminating  regulations  established  by  foreign 
governments,  in  the  interests  of  their  people,  to  invest  the  President 
v/ith  la':'ge  discretion  in  matters  arising  out  of  the  execution  of  statutes 
relating  to  trade  and  commerce  v;ith  other  nations.   If  the  decision  in 
the  case  of  The  Brig  Aurora  had  never  been  rendered,  the  practical  con- 
struction of  the  Constitution,  as  given  by  so  many  acts  of  Congress  and 
embracing  almost  the  entire  period  of  our  national  existence,  should 
not  be  overruled,  unless  upon  a  conviction  that  such  legislation  was 
clearly  incompatible  with  the  supreme  law  of  the  land." 

In  case  of  doubt  it  is  also  entirely  permissible  to  adopt  the 
more  efficient  interpretation,  the  one  more  conducive  to  the  smooth  v/ork- 
ing  o"  the  system.   If  such  interpretation  were  contrary  to  the  letter 
or  spirit  of  any  portion  of  the  Constitution,  the  argumentum  ab  incon- 

alv;ays  entitled  to  careful  consideration  and  in  doubtful  cases  will, 
as  we  have  shown,  often  turn  the  scale;  but  where  the  meaning  and  scope 
of  the  Constitutional  provision  are  clear,  it  cannot  be  overthrown  by 
legislative  action,  although  several  times  repeated  and  never  before 
challenged. " 


■ai 


venlente  would  not  hold.   But  that  is  the  point  at  issue,  and  if  our  evi- 
dence haa  not  positively  proved  that  ours  is  the  correct  interpretation, 
it  has  at  least  negatively  demonstrated  that  it  is  not  clearly  in  con- 
flict v,'ith  the  Constitution.   Hence  it  is  in  order  to  point  out  the  prac- 
tical necocL^ity  of  delo^rations  under  modern  conditions  as  a  reason  for 
resolving  the  doubt  in  favor  of  an  interpretation  which  v/ould  allow  them. 
This  has  been  done  by  the  Supreme  Court  in  more  than  one  case.   In 
Field  V.  Clark  the  Court  quoted  with  approval  the  famous  statement  of 
Locke's  Appeal:"  "The  legislature  cannot  delegate  its  pov/er  to  make  a 
law;  but  it  can  make  a  law  to  delegate  a  power  to  determine  tome  fact 
or  state  o^   things  upon  which  the  law  makes,  or  intends  to  make,  its 
own  action  depend.   To  deny  this  would  be  to  stop  the  wheels  of  govern- 
ment.  There  are  many  things  upon  which  vi'ise  and  useful  legislation 
muat  depend  which  cannot  be  known  to  the  lav/  making  power,  and,  must, 

therefore,  bo  a  subject  of  inquiry  outside  of  the  halls  of  legislation." 

62 
In  Butt45"field  v.  3tranahan  the  Court  declared: 

Congress  legislated  on  the  subject  as  far  as  it  was  reason- 
ably practicable,  and  from  the  necessities  of  the  case  w^as  compelled 
to  leave  the  executive  officials  the  duty  of  bringing  about  the  result 
pointed  out  by  the  statute.  To  deny  th .  power  of  Congress  to  delegate 
such  a  duty  would,  in  effect,  amount  btit  to  declaring  that  the  plenary 
power  vested  in  Congress  to  regulate  foreign  commerce  could  not  be 
efficaciously  exerted. 

Finally,  in  Mutual  Film  Co.  v.  Industrial  Commission^  the 

decision  reads,  in  part,  as  follows: 

V/hile  administration  and  legislation  are  quite  distinct 
powe.-s,  the  line  which  separates  exactly  their  exercise  is  not  easy  to 
define  in  words.   It  is  best  recognized  in  illustrations.   Undoubtedly 
the  legislature  must  declare  the  policy  of  the  law  and  fix  the  legal 
principles  whicl  are  to  control  in  given  cases;  but  an  administrative 
body  may  be  invested  with  the  power  to  ai::certain  the  facts  and  conditions 

61.  72  Pa.  491.   (Italics  mine) . 

62.  192  U.S.  470. 

63.  236  U.S.  230« 
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to  which  the  policy  and  principles  apply.   If  this  could  not  be  done 
there  would  be  i'/ifinite  confusion  in  the  laws,  and  in  an  effort  to  detail 
and  to  particularize,  they  would  miss  sufficiency  both  in  provision  and 
execution. 

It  is  tlius  that  the  fortunate  use  of  broad  generalizations  in 
the  Constitution  introduces  a  flexibility  v/hich  makes  the  instrument 
adaptable  to  the  needs  of  succesaive  generations.   The  iJiterpretation 
v/?.ich  Y/e  desire  may  be  stated  as  the  proposition  that  the  legislative 
powers  granted  to  Congress  include  the  power,  aa  being  a  necessary  and 
proper  moans  of  carrying  them  into  execution,  to  delegate  to  the  execu- 
tive the  function  of  issuing  ordinances  v;hich  concretize  the  legislative 
enactments.   It  thus  comes  v/ithin  the  terms  of  the  text;  and  si]ice  it 
caiinot  be  shovm  to  be  invalid,  but  on  tiio  contrary  ia  backed  by  evi- 
dence that  tends  to  r-inder  it  valid,  v;o  may  with  perfect  legal  propriety 
adopt  it  on  the  ground  of  its  expediency. 

As  a  present  problem  of  constitutional  lav;  the  validity  of  the 
is 
delegation  of  discretionary  power  .settled  for  all  "oractieal  purposes 

A 

by  the  line  of  decisions  beginning  v/ith  Field  v.  Clark,  decided  in  189ii, 
It  is  of  course  possible  that  the  court  might  reverse  all  of  those  de- 
cisions; because  the  rule  of  stare  decisis  is  not  a  principle  of  law 
but  a  policy  usually  but  not  alwaya  followed  b.7  the  courts.    But  both 
because  there  have  been  so  many  decisions  upholding  delegations  and  bo- 
cause  of  the  necessity  for  this  practice  it  is  unthinkable  that  the 
Court  will  change  its  opinion.   IJdJt  all  of  the  cases  referred  to  have 
involved  delegations  to  the  President;  but  in  respect  to  the  permissi- 
bility of  the  practice  tlie  Court  has  ncAe   no  distinction  betv/eon  him 
and  the  heads  of  the  departments.   It  is  indisputable  that  the  oases  of 

64.   Lile,   Some  View^j  of  the  Eule  of  Stare  Decisis;   Annual  Address 
before  the  Alabama  State  Bar  Association,  July,  1916. 
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tho  Brig  Aurora  v.  Unitod  States,  "^  Field  v.  Glarh,   Butter  "ield  v. 

tJtranahan,   the  Interstate  Gorarneroe  Commission  v.  Goodrich  Transit  Go.,°° 

69  7n 

St.  Louis  I.  M.  &  S.  R  Co.  V.  Taylor,    Intormountain  Hate  Gases, *^ 

71  72 

First  National  Bank  v.  Fellov^s,    Brushaber  v.  Union  Pacific  P..  Co., 

Arvor  v.  United  States  and  other  cases  (Selective  Draft  Cases) , 
taken  together,  practically  affirm  that  both  the  President  and  cabinet 
officers  and  administrative  commissions  may  be  granted,  at  least  with 
reference  to  some  topics  and  to  a  certain  extent,  discretionary  and  even 
rule-making  pop.-or  with  regard  to  the  elaboration,  or  e:ceGution,  or  bring- 
ing into  operation  of  the  rules  of  statutes. 

li- 
lt is  ne:-:t  reouisite  to  examine  the  limitations  on  tho  scope 

of  the  power  that  may  be  delegated  to  the  executive.   Here  we  pass  from 

to  one 
a  simple  problem  where  no  exact  distinctions  are  possibla.   It  v/ould  be 
A 

expected  that  i^  any  Jurist  could  draw  with  precision  the  line  of  de- 
marcation it  v;'o\xld  be  the  author  of  the  acute  decision  in  Brov;n  v. 

74 

Maryland.    V/e  have  seen  that  in  Wayraan  v.  So;ithard  llarshall  had  to  ad- 
mit that  "the  procise  boundary  of  this  power  is  a  subject  of  delicate 
and  difficult  inquiry."   'while  we  can  gather  some  principles  from  the 
dicta  of  t?i0  decided  cases,  for  the  very  reason  that  none  of  them  de- 
clares any  delegations  unconstitutional,  we  can_,at  best,  only  surmise 
tho  extreme  limits  to  which  the  practice  may  go.   Some  distinguieU'ed 
sJtudentS  of  administrative  law  make  the  claim  that,  bocaixse  no  cases  en- 
force tho  rule  against  delegation,  it  is  only  a  political  maxim  and  not  . 

a  principle  o-^  lav/,  except  to  the  extent  that  it  forbids  Congress  to 

65.  7  Cr.  382. 

66.  143  U.S.  649. 

67.  192  U.S.  470. 

68.  224  U.S.  194. 

69.  210  U.S.  281. 

70.  234  U.S.  476. 

71.  244  U.  S.  416. 
7k;.  245  U.S.  366 

73.  240  U.S.  1. 

74.  12  V/heat.  419. 
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transfer  its  logislatiivo  pov/er  to  the  executive.   '.Vith  this  statonent 

one  reason  no  law  has  been  deolared  invalid  on  this  score  is 
we  cannot  entirely  agree.   In  all  probability/^tho  fact  that  Congress 

has  never  overstepped  certain  liraits  v/hich  v/e  shall  proceed  to  discui^s. 
It  is  not  true,  therefore,  that  this  constitutional  limitation  is  polit- 
ical rather  than  legal  in  character;  though  it  is  trno  that  the  amount 
of  discretion  which  may  he  granted  without  violating  the  rule  as  under- 
stood by  the  Supreme  Court  is  so  broad  as  to  allow  all  but  a  transfer  of 
legislative  pov/er.  :.,.     .  ^  ■ -:■.  .■  '  ■- 

The  fundamental  limitation  has  to  do  with  the  scope  of  the 
discretion  that  may  be  delegated.   All  students  of  the  subject  will  admit 
that  Congress  could  not,  if  it  would,  transfer  to  the  President  or  any 
other  agency  all  or  any  of  its  enumerated  powers.   i'hus  a  statute  de- 
claring in  general  terms  that  the  President  be  given  authority  to  pass 
regulations  regarding  interstate  or  "'oreign  commerce  would  without 

doubt  be  held  invalid,   llor  can  Congress  delegate  the  power  to  rogu- 

field  o:^ 
late  even  one  vhole^oplO'.  in  interstate  commerce.   buroly  it  would  not 

be  legitimate  for  it  to  authorize  the  President  to  pass  reasonable  regu- 
lations with  reference  to  the  interstate  railroad  problem.   Yet  Con- 
gress has  granted  the  Interstate  Commerce  Commission  the  power  to  fix 

75 

maximum  railroad  rs-tes,  provided  they  be  reasonable;   and  all  admit  that 

this  is  constitutional.     V/hat  is  the  distinction?   Simply  the  quan- 
titative one  of  the  scope  of  the  discretion.        '  •  ■ 

Thoughtful  examination  will  reveal  the  fact  that  this  is  a 
very  proper, if  not  a  very  precise,  criterion.   To  grant  the  pov;or  to 
regulate  interstate  commerce  or  t};e  instrumentalities  thereof  would  not 
be  to  define  a  single,  definite  problem;  for  each  of  these  are  whole 
fields,  involving  numerous  problems.   The  President  v^rould  bo  left 


75.   United  States  Compiled  Statutes  (1918)   18583.    T  -^  ,  ^ 
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to  determine  the  concrete  rules  to  make  effective  a  Coneressional  policy, 

but  the  policy  itself,  and  even  what  problem  among  the  many  involved  he 
should  establish  a  policy  for.   This  would  mean  that  tliere  would  be  only 

the  vaguest  sort  of  objective  standards  to  guide  the  President's  action. 

(A 

On  the  other  hand,  when  Congress  delegates  the  pov.er  to  fix  minimum  -arsd 

maximum  railroad  rates,  it  singles  out  one  problem,  which  has  unmistak- 
able limits.   It  leaves  to  the  Commission  a  power  which  does,  indeed, 
involve  subiective  evaluation,  but  yet  evaluation  of  a  defined  situation, 
and  with  co-'tain  more  or  loss  objective  standards  as  a  guide.   The  nar- 
rov/er  scope  of  tiie  power  alters  its  character  from  a  delegation  of  "free 
determination"  to  a  delegation  of  the  power  by  scientific  analysis  to 
make  effective  the  general  policy  sot  forth  in  the  law.   If  it  be  asked 
how  this  distinction  can  be  made  precise,  the  answer  is  that  it  is  un- 
v.'ise  to  attempt  any  such  thing.   As  in  so  many  matters  in  the  law,  it 
is  bettor  to  state  the  principle  in  general  terms,  and  leave  it  to  the 
GO'irts  to  apply  that  principle  in  each  case  as  it  arises.   By  this 

method  "lines  are  pricked  out  b;  the  gradual  approach  and  contact  o '' 

7  7 
decisions  on  the  opposing  sides;"   and  the  lav/  is  action  is  made  conform- 
able to  social  and  industrial  facts. 

Congress  has  proceeded  with  great  restraint  in  tiT^s  of  peace 
in  regard  to  the  scope  o^  its  delegations.   It  has  ns-t  gone  very  far, 
except  with  ref o  *ence  to  special  problems,  isuch  as  the  intrrrnational 
complications  that  arose  out  of  the  Napoleonic  Wars, foreign  commercial 
relations  generally,  and  certain  other  subjects.   Bjit  in  the  crises  of 
the  Civil  and  Gorman  Wars  it  was  found  necessary  in  the  interest  of 

quick  and  flexible  action  for  Congress  to  delegate  iin  many  cases  almost 
77.   Mr.  Justice  Holmes  in  Iloble  State  Banlc  v.  Haskell  (219  U.S.  104). 
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full  discretion  in  the  premises.   The  argument  has  been  advanoed  that 
this  is  Justifiable  under  the  war  pov^^er;  though  the  courts  have  not  put 
those  war- tine  delegations  which  they  have  iipheld  upon  this  special  basis. 
Upon  principle  we  may  say  that  if  the  constitution  is  the  supreme  lav; 
0^  the  land  in  war  as  in  peace,  the  war  powers  of  Congress  may  be  in- 
terpreted only  as  giving  that  body  a  greater  quantum  of  pov.er,  not  as 
giving  it  the  legal  right  to  violate  any  fundamental  constitutional 
limitations,  whether  expressed  or  implied. "^^   Thus  in  a  war  Congress 
may,  in  conformity  with  the  doctrine  of  iipplied  powers,  ertend  federal 
control  over  matters  which  aside  from  war  only  the  states  could  regulate. 
This  wartime  extension  of  federal  control  is  merely  an  application  of 
recognized  principles  of  constitutional  construction.   Similarly,  since 
the  delegations  of  rule-making  power  to  the  President  are  based  upon  the 
presumed  recognition  in  1789  of  their  practical  expediency,  the  scope 
of  such  delegations  might  conceivably  be  enlarged  because  of  the  neces- 
sities of  war;  though  in  point  of  fact  some  delegations  of  peace  go  in 
principle  as  far  aii  those  of  war.   But  even  i:^  war  mig?it  justify  in  law 
the  increase  of  the  quantum  of  a  delegation.  Congress  could  not  even 
then  transfer  its  legislative  pov/er  to  the  executive;  "or  that  would  be 
a  violation  of  a  principle  rather  than  the  extension  o :"  a  recognized 
one.   This  must  be  so  unless  we  accept  the  theory  of  the  wartime  sover- 

78.   In  Ex  parte  Llilligan  (4  V/all.  141)  the  majority  and  the  minority 
of  the  court  differed  as  to  whether  Congress  could  have  authorized  the 
action  which  in  the  absence  of  such  authorization  the  case  held  the 
executive  had  illegally  taken.   V/hatever  our  opinion  upon  the  particu- 
lar point  v/e  may  agree  with  the  principle  there  sot  forth  that: 

"The  Constitution  of  the  United  states  is  a  law  for  rulers  and 
people,  equally  in  v/ar  and  in  peace,  and  covers  with,  the  shield  of 
its  protection  all  classes  of  men,  at  all  times,  and  under  all 
circumstances.   I-Io  doctrine,  involving  more  pernicious  consequences 
was  ever  invented  by  the  wit  of  man  than  that  any  of  its  provisions 
can  be  suspended  during  any  of  the  great  exigencies  of  government." 
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ftignty  of  Congress  whioh  was  proclaimed  during  the  civil  v/ar,  and  is  a 
logical  rebult  of  many  definitions  of  the  "war  power."   'vVhether  under  cer- 
tain circtastances  it  would  not  be  morally  Justifiable  for  Congress  to 
violate  the  Constitution  is:  a  crisis  is  an  entirely  different  question. 
But  to  maintain  that  Gongress7in  the  absence  of  express  provisions  in 
that  document  providing  for  the  emergency  abrogation  of  some  or  all  of 
its  provisions,  could  legally  do  so,  is  a  oontradictio  in  adj'ecto  which 
is  made  possible  only  by  the  confusion  on  the  part  of  its  proponents  of 

the  elementary  distinction  between  law  and  ethics. 

that  tlie  lorislr-.tixre  must  prescribe  morn  or  less  definite 
State  decisions  have  in  some  cases  indicated  standards  for  the 

A 

79 
guidance  of  the  executive  in  the  exercise  of  its  rule-making  discretion. 

Certainly  the  scope  of  the  delegation  must  be  narrowed  down  to  one  rather 

definite  problem,  and  the  purpose  of  the  legislature  must  be  in  some  v/ay 

either  expressed  or  implied.   Is  more  than  this  necest;ary?   In  Yick  Wo 

V,  Hopkins    tha  ratio  decidendi  v/as  that  the  discretion  delegated  to  the 

board  was  administered  in  a  discriminatory  manner;  bjtt  the  opinion  went 

further  than  the  facts  required  and  in  a  dictum  declared  that  the  city 

ordinance  wliich  granted  the  authority  of  the  board  was  invalid  because 

"the  povs'er  given  to  them  is  not  confijfed  to  their  discretion  in  the  legal 

sense  of  that  term,  but  is  granted  to  their  mere  will.   It  is  purely 

arbitrary,  and  acknowledges  neitlier  guidance  nor  restraint."   [t  is  true 

that  the  ordinance  did  not  mention  any  CL*iteria  by  which  the  board  was 

to  be  guided;  but  it  is  not  to  be  implied  from  that  that  arbitrary  power 

79.  Harmon  v.  Ohio  (66  Ohio  St.  249).   It  is  worthy  of  note  that  numer- 
ous state  decisions  have  declared  particular  delegations  void  as  being  a 
delegation  of  legiL-lative  power.   See  153  s.'.V.  769;  92  V/is.  75;  160  Pa. 
72;  103  II. ^.y.  1021;  145  IT.W.  425.   Other  state  decisions  declare  the 
delegations  in  question  do  not  delegate  legislative  power,  and  are  there- 
fore constitutional.   The  Supremo  Court  of  the  United  States  has  held 
ordinances  void  as  being  ultra  vires  (e.g.,  Ilerritt  v.  '.Velsh,  104  U.S. 
u94);  but  it  has  never  declared  a  delegation  of  Congress  unconstitutional. 

80.  118  U.S.  356. 
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was  meant  to  be  oonferred.   The  only  ob,^eotion  to  an  ordinance  in  this 
regard  that  may  legitimately  be  raided  is  whether  the  totality  o^   its 
effect  is  to  imply,  if  it  does  not  express,  a  roasonabln  and  .'^ust  policy 
and  purpose  which  an  honest  board  can  use  as  a  norm  for  its  decisions. 
If  the  board  does  not  act  honestly,  the  fault  can  be  remodied  by  the 
courts  in  every  case  where  it  could  be  remodied  if  definite  and  concrete 
criteria  were  laid  down. 

This  dictum  is  not  su"Dported  by  the  decided  cases.   This  par- 
ticular issue  vas ,  it  is  true,  not  in  all  cases  raised.   But  the  Court 
has  frequently  upheld  delegations  in  which  the  criteria  laid  down  were 
mere  legislative  abstractions.   Thus  in  Field  v.  Clarlr  they  w^re  "recip- 
rocally unequal  and  unreasonable;"  in  Buttarfield  v.  Stranahan,  "infer- 
ior purity,  quality,  and  fitness  for  consiimption.    It  is  hardly  to  be 
disputed  that,  in  the  light  of  tliese  cases.  Congress  can  delegate  to  the 
President  or  heads  of  deoartments  the  pov/er  to  concretize  such  legis- 
lative abstractions.   In  other  cases  the  statute  merely  provided  for  the 
fixing  of  a  standard,  without  defining  oven  by  generalization  what  that 
standard  was  to  be.   In  the  St.  Louis  I.  I.I.  &  S.  R.  Co.  v.  Taylor"-^ 
the  lav/  provided  that  the  American  Railway  Association  or  the  Interstate 
Commerce  Commission  should  designate  "the  standard  height  of  drawbars 
for  freight  cars,  measured  perpendicular  from  the  level  of  the  tops  of 
the  rails  to  the  centers  of  the  drawbars,  "or  each  of  the  several  gauges 
of  railroads  in  use  in  the  United  btatos,  and  shall  fix  a  minimum  varia- 
tion from  such  standard  height  to  be  allowed  between  drawbarS  of  empty 
and  loaded  oars."   This  differs  from  the  above  cases  in  that  the  ob.iects 
for  which  the  discretion  was  to  be  exercised  were  not  designated  even  in 

general  te-ms.   That  was  not  necessary,  becau;:je  those  objects  v/ere  easily 

implied. 

81.   210  U.S.  281. 
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In  I.Iutual  •J'iln  Go.  v.  Indxistrial  Commission   the  state  law 
in  question  had  laid  dovra  criteria  in  the  form  of  legislative  abstract- 
ions; but  an  Ohio  case^  was  cited  to  the  Court  to  prove  that  this  v/as 
not  enough,  that  the  statute  had  to  mal-ro  some  attempt  to  define  its 
general  terms.   The  Court  remarked  without  explanation  that  the  case  could 
be  distinguished;  then  immediately  used  an  argument  which,  if  too  broad 
to  be  considered  the  ratio  decidendi  of  its  decision,  is  yet  one  which 
should  be  the  basis  for  the  decision  of  future  cases.   This  line  of 
reasoning  has  implicit  in  it  the  principle  v/hich  is  here  asserted  as  the 
correct  one;  namely,  that  no  crite:ia,whether  abstract  or  concrete,  are 
needed  if  only  the  scope  is  sufficiently  expressed  or  implied.   T.liether 
this  is  the  case  is  a  matter  which  can  only  be  determined  in  each  case 
by  considering  all  the  attendant  circumstances  and  concluding  in  the  light 
of  them  whether  or  not  the  total  effect  is  one  of  clarity. 

To  this  suggested  general  principle  I  would,  however,  make  a 
single  exception  in  regard  to  the  matter  of  fixing  the  sanction  of  the 
regulations.   There  are  no  cases  upon  tlie  subject,  because  Congress  has 

fl4- 

not  attempted  to  leave  this  matter  to  the  executive.  '   Perhaps  if  Con- 
gress prescribed  a  punishment  of  let  us  say  "from  ten  to  fifty  thousand 
dollars  fine,  or  from  one  to  throe  years  imprisonment,  or  both','  it  might 
leave  it  to  the  President,  as  it  has  often  left  it  to  the  courts,  to  de- 
termine which  punishment  might  be  meted  out,  in  particular  cases,  orx*/^^*, 
uniformly  for  all.   Again,  it  might  prescribe  a  specific  punishment  and 

82.  236  U.S.  230. 

83.  Harmon  v.  Ohio  (66  Ohio  St.  249). 

84.  But  see  1  Stat,  at  L.  570  ff.   The  length  of  time  of  imprisonment 
seems  there  to  have  been  left  to  the  Presidents  Even  so,  however,  the 
exceptional  circumstances  in  which  this  discretion  would  be  allowed 
would  preclude  the  objection  of  due  process.   The  general  rule  as  stated 
is  not  affected  by  such  an  instance. 
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leave  to  the  e^recutivo  the  determination  o^  rhethor  future  conditions 
which  it  could  not  ^oresoG  warranted  making  the  prohibited  action  a 
crime  punishable  by  t>uch  penalty.   But  be  that  as  it  may,  it  is  here 
claimed  that  it  v/ould  be  deoriv-.tion  of  life  or  liberty  or  property 
without  due  process  o"  law  for  Congress  to  atterrt  to  enact  that  a  cer- 
tain course  of  action  v/ab  c-iminal,  and  then  leave  it  to  the  o::e'iUtive  to 
proscribe  a  "reasonable"  penalty.®^   This  is  so  clearly  the  teeth  of 
legislation,  ani  has  in  history  so  ob-^iously  been  such,^^  that  it  is 
altogether  on  a  different  plane  from  the  dotormination  of  a  "reasonable" 
freight  rate  by  the  executive.   There  is.,  moreover,  no  such  practical 
need  for  executive  determination  of  penalties  as  there  is,  under  modern 
industrial  conditions,  for  executive  determination  of  substantive  rights 
and  duties. 

Are  there  any  limitations  upon  the  power  of  Congress  to  dele- 
gate that  have  to  do  v/ith  tho  nature  of  the  subject  to  be  regulated? 
This  cannot  be  ansv/erod  from  tho  decided  cases;  no  liupreme  Court  cases 
have,  for  any  reason,  held  delegations  void.   It  will  be  noted  that  many 
of  the  cases  upholding  delegations  deal  with  importation  and  other 
matters  where  there  is  no  fundamental  right  involved; with  matters 

85.  It  may  be  mentioned  that  this  limitation  is  confined  to  the  penal 
sanction.   Congress  may  no  doubt  do  v/hat  it  did  in  the  embargo  delegation 
4f  1794,  when  it  authorized  Erssidont  Washington  to  issue  orders  '^or  the 
administrative  enforcement  of  the  embargo  in  case  he  saw  fit  to  estab- 
lish the  sane. 

86.  Evidence  of  this  is  that  Congress  has  never  attempted  to  delegate 
any  such  power  to  the  President.  The  rule  of  our  law  that  an  indictment 
must  state  a  violation  of  the  law  carries  with  it  the  idea  that  the  law 
must  itself  prescribe  the  punishment.   This  idea  is  so  closely  linked 
with  the  historical  conception  of  legislative  :"ustice  that  it  is  part 
and  parcel  of  the  term  dxxe  process  of  law.  'He   may  not  be  confined 
entirely  to  all  historical  forms  of  justice  in  interpreting  due  process; 
but  on  accepted  rules  of  construction  we  cannot  escape  from  an  historical 
form  which  was  and  is  undoubtedly  thought  of  as  an  essential  element  of 
the  conoept. 

87.  Field  v.  Clark  (143  U.S.  649);   Butt*yfield  v.  btranahan  (192  U.ii. 
470)  . 
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lil^e  the  regulai  ion  ,pf  the  use  of  property,  and  not  the  deprivation 

QQ 

thereof;    with  matters  v/hioh  have  to  do  merely  v;ith  the  methods  of 
carrying  out  the  7/ill  of  Congress   ;  or  even  with  matters  v/here  a  privi- 
lege is  granted  by  way  of  exception  to  the  general  prohibition  of  the 

90 
law;   etc.   In  none  of  those  cases  is  the  due  process  provision  applic- 
able.  Are  there  others  which  future  j^udicial  legislation  might  hold  to 
involve  fundamental  rights  that  can  be  regulated  or  taken  away  only  by 
the  legislative  department  itself? 

This  question  is  obviously  of  the  utmost  importance;  because 
upon  the  answer  to  it  depends  vv'r.ether  the  delegation  of  ordinance-making 
power  is  an  exceptional  practice  or  whether  it  is  one  which  may  be  em- 
ployed in  all  phases  of  governmental  activity.   The  former  view  seems 
to  be  held  by  no  less  an  authority  than  Professor  Thomas  Reed  Jowell. 

In  discussing  the  objects  for  which  the  power  of  leaving  the  final  deter- 

may  be  conferred, 
mination  of  matters  in  administrative  hands.he  mentions  the  fact  that  most 

such  cases  are  where  promptness  is  essential,  where  the  courts  v/ould 
otherwise  bo  swamped,  v^fhere  uniformity  of  decision  is  necessary  to  pre- 
serve equality  between  individuals,  where  no  vested  right  is  involved, 
or  v/hore  not  regulative  but  public  welfare  functions  of  government  are 
concerned.   He  emphasizes  "governmental  necessity,"  and  declares  that 
"administrative  action  absolutely  essential  to  national  well-bei ig  is 
due  process  of  law  v/ithin  the  meaning  of  the  Gonstitution. "   It  is  true 
that  many  of  the  cases  he  is  here  discussing  involve  administrative  fact- 

88.  St.  Louis  I.  LI.  &  S.  p..  Go.  v.  Taylor  (210  U.S.  281). 

89.  Interstate  Commerce  Commission  v.  Goodrich  Transit  Co.  (224  U.S.  194). 

90.  Intermountain  Eate  Cases  (234  U.S.  476);   First  national  Banl:  v. 
Fellows,  (2<4  U.S.  416). 

91.  In  an  article  on  The  Separation  of  PoT^rers ,  in  the  Political  Science 
Quarterly,  val.  xxvii,  p.  218. 
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finding;  but  hiu  limitation  v/ould ,  a  fortiori .  apply  to  discretionary 
administrative  action. 

An  examination  of  Professor  Pov/ell's  arguiaont  will  reveal  the 
fact  that  he  considers  delegations  as  exceptions  to  the  separation  of 
powers  and  permissible  only  in  cases  of  absolute  necessity.   Thus  he 
distinguishes  from  federal  cases  certain  Illinois  cases  holding  delega- 
tions unconstitutional  by  remarking  that  the  latter  involved  subjects 
that  "are  such  as  admit  easily  of  a  uniform  rule  declared  by  the  legis- 
lature.   But  with  this  point  of  view  the  present  v/ritor  is  in  disagree- 
ment.  The  attempt  has  been  made  above  to  prove  that  the  delegation  of 
a  limited  ordinance-making  power  to  the  executive  is  a  proper  exercise 
by  Congress  of  its  legislative  powers.   It  is  beyond  dispute  an  appro- 
priate means  to  the  end   of  enforcing  the  legislative  policies  of  the 
legislative  department.   It  is  shown  aoove  to  be  prohibited  neither  by 
the  letter  nor  by  the  spirit  of  the  Constitution.   This  being  so ,  it 
is  not  necessary  that  it  be  the  only  possible  means  to  the  end  in 
question.   It  is  not  requisite  that  it  be  an  absolutely  necessary  means 
to  the  end.   It  is  for  Congress  and  for  Congress  alone  to  decide,  in  its 
legislative  discretion,  when  it  is  a  proper  raetiod.   Any  other  principle 
is  contrary  to  the  cardinal  constitutional  doctrine  of  u(V-Gulloch  v. 
Maryland. 

The  opinion  is  advanced,  though  with  some  hesitation,  that 
Congress  can  delegate  the  determination  of  substantive  rights,  v/ithin 
the  limits  hereinbefore  set  forth,  v;ith  regard  to  all  subjects  v/hich  it 
has  the  power  itself  to  regulate.   Due  process  prevents  Congress  itself 
from  passing  some  regulations  affoctiug  the  "natural  rights"  which  our 
92.   4  Wheat.  316. 
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Gonstitution  is  supf?bsed  to  protect.   It  is  fundamental  that  Congress 
can  dolagate  only  such  pov/ers  as  come  v.'ithin  the  sphere  of  its  ovm  coin- 
petonce.^^  But  there  is  no  reasonable  ground  for  holding  that  due  process 
is  wanting  merely  because  it  is  the  executive  that  isbuos  the  regulation, 
v;hen  the  executive  is  acting  upon  the  authority  of,  and  v.ithin  the  limits 
that  must  be  set  -!^orth  by,  the  Congress,  and  v;hen  adequate  appeal  to 
the  courts  for  the  determination  o f  at  least  whether  those  limits  have 
been  overstepped,  is  reserved.   There  are  no  cases  the  rationes  decidendi 
of  which  are  in  oonTlict  with  this  position;  and  it  is  a  much  more  tenable 
legal  position  than  one  based  upon  the  assumption  that  delegations  are 
prima  facie  illegal. 

It  may  bo  doubted  whether  the  statesman  of  1789  contemplated 
a  power  of  delegation  of  so  bfoad  a  scope  as  here  defined.   They  gave 
scant  consideration  to  the  probl.era,  and  to  ite  scope  scarcely  any  at  all. 
However,  we  have  evidence  in  their  practice  that  they  realized  the  pov.'er 
might  be  broad.   The  embargo  delegation  of  1794  is  nearly  if  not  fully 
as  broad  as  our  theory.   A  contemporary,  as  Chief  Justicn  of  the  Supreme 
Court,  handed  do'/;n  the  opinion  that  the  exact  scope  of  the  pov;er ,  or  in 
other  words  the  point  v/here  the  power  "to  fill  up  the  details"  is 

divided  from  the  powers  "strictly  and  exclusively  legislative,"  is"a 

94 

subject  of  delicate  and  difficult  inauiry."    Thus  the  evidence  suggests 

that  the  framers  sensed  the  fact  that  the  matter  does  not  bear  exact 
definition;  and  realized  the  truth  that  such  a  definition  is  attempted 
at  the  risk  of  frustrating  the  efficie;icy  of  the  practice.   They  wisely 
left  the  scope  of  the  power  to  be  worked  out  in  practice.   In  granting 

93.  Cf.  City  of  Evansville  v.  I.Iiller  (146  Ind.  613). 

94.  Chief  Justice  Marshall  in  Y/ayraan  v.  Southard  (10  V/heat.  1). 
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Gongreaa  all  the  1 egislative  powers,  and  in  limiting  it  to  appropriate 
("necessary  and  proper")  means  of  carrying  these  powe 'S  into  execution, 
they  made  it  clear  that  tho  power  of  delegating  might  never  he  a  cloak 
:'or  the  transfer  of  devoliition  of  legislative  pov/er.   The  rest  t?iey 
left  to  he  determined  hy  the  needs  of  government  in  action. ^5   This 
seems  a  reasonable  interpretation  of  their  ourpose;  but  here  again,  if 
the  ^0  is  doubt,  it  may  be  resolved  in  favor  of  the  efficient  const:'uction. 

95,  It  is  worthy  of  mention  that  not  only  did  the  framers  give  to 
Congress  legislative  powers  and  the  power  to  employ  the  necessary  and 
proper  means  of  making  these  powers  effective;  but  they  gave  to  the 
President  the  power  and  duty  of  taking  care  that  the  laws  are  faith- 
fully executed,  thus  furnishing  the  constitutional  basis  for  his 
action  in  performing  the  ordinance -making  powers  entrusted  to  him  and 
in  supervising  the  performance  of  such  powers  when  entrusted  to  his 
subordinates. 


CHAPTER  V 
THE  HISTORY  OF  COKGRESSIOIu'J.  DELEGATIONS  TO  THE  l-'RESIDEIIT 

Consuetude  est  optimus  interpres  le^jura. 

'.Ve  have  been  considering  in  the  last  chapter  the  constitutional- 
ity of  the  delegation  of  legislative  and  sub-legislative  powers  to 
the  President.  In  this  chapter  it  is  our  purpose  to  trace  the  history 
of  Congressional  delegations  of  such  pov/ers  to  the  executive.  In  so 
doing  we  whall  b?  able  to  see  how  far  legislative  practice  lends 
support  to  the  principles  which  the  preceding  chapter  attempted  to 
prove,  and  to  illustrate  the  general  statements  ..bout  the  nature  of 
the  ordinance  and  the  ordinance-making  ppwer  which  the  first  chapter 
set  forth. 

The  history  of  Congressional  delegations  to  the  President  falli 
naturally  into  six  main  periods.  T  is  division  is  based  upon  the 
character  and  purpose  of  the  delegations  of  the  respective  periods. 
The  three  periods  when  delegations  were  more  necessary,  more  fre- 
quent, and  on  the  whole  broader  and  more  important  than  at  any  other 
times  were  during  the  ?iExiBtiixBi£x±iaK  Napoleonic  V;ars  and  the  V.ar  of 
lo12,  the  Civil  '.Var,  and  the  late  German  '.Var.  The  other  three  periods 
are  distinguished  mainly  by  the  fact  that^they  are  in  striking  con- 
trast to  the  three  main  periods!  The  delegations  between  the  '.Var  of 
Id  2  and  the  Civil  War,  between  the  livtter  and  the  German  'war,  and 
since  the  German  '»'/ar,  have  been  of  a  iriiscellaneous  character,  and 
not,  as  in  the  other  three  periods,  centering  around  some  one  great 
national  problem.  \'ie   shall,  therefore,  consider  the  actual  delegations 
to  the  i resident  by  listing  the  main  ones  of  the  following  periods: 
( 1  )the  Ilapoleonic  <.ars  through  the  '.Var  of  1ol2; 
(2)the  intermediate  period  from  1o1^  to  1o61; 
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(3)the  Civil  V.ar;  1661-1  065  ; 

(4)the  intermediate  period  from  I063  to  1^1 7; 

(3)the  German  ;.ar;  ly17-19l^; 

(6)the  period  which  began  in  1>l5  and  has  not  yet  come  to  an  end. 
Before  taking  up  these  periods  separately  we  may  by  way  of  a  general 
introduction  set  forth  some  conclusions  which  a  study  of  the  delega- 
tions brings  to  light. 

One  of  the  most  striking  facts  about  the  history  of  Congression- 
al legislation  is  that  the  statutes  are  characterized  by  their  con- 
creteness,  their  explicitness,  their  details,  their  anticipation  (as 
far  as  possible)  of  all  possible  contingencies.  They  are  in  striking 
GO:  trast  with  the  laws  turned  out  by  the  legislatures  of  continental 
2urope,  y/hich  are  frequently  phrased  in  general  terms.  In  fact,  it  may 
be  said  that  general  legislation  passed  with  the  knowledge  that  the 
executive  has  the  power  to  supplement  the  legislative  generalizations 
under  its  rower  of  ordinance  is  the  normal  method  in  continental  leg- 
islative practice.  In  the  United  States,  on  the  contrary,  not  only 
6oes  the  executive  have  no  independent  pov/er  of  issuing  supplementary 
ordinances  either  for  the  purpose  of  concretizing  legislative  abstrac- 
tions or  of  providing  for  the  execution  of  the  laws,  but  our  legisla- 
tures do  not  systematically  or  even  frequently,  except  in  abnormal 
situations,  resort  to  the  delegation  to  the  executive  of  the  pov/er  to 
fill  up  the  details  of  the  laws.  It  is  thus  clear  that,  for  whatever 
reason,  statutes  are  passed  in  this  couhtry  and  in  Europe  upon  entire- 
ly different  conceptions  of  the  relation  that  should  subsist  between 
legislation  and  administration. 

The  "basic  reasons  for  this  divergence  of  practice  are  perhaps  to 

he  sought  in  differences  in  political  history  between  England  and  it3_ 
1.  Lowell,  The  ;;overnments  o^  Prance,  Italy,  and  Germany,  pp. ^'4-45^ 
139-140.  etc. 
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colonies  on  the  one   hand  and  European  countries  on  the  other.  In  another 
chapter  we  have  sketched  the  rise  of  the  disti;:ction  in  England  betv/een 

statute  and  ordinance?  the  recognition  of  the  supremacy  of  statute  over 

jjLoffthe  right  of,  parliament  to  sanction  the  .final  text  of  a  bill; 
^orainance,  the  history  of  the  power  of  ordinance  and  its  decline  af- 
A 

ter  the  case  of  proclamations  and  the  abolition  of  the  star  chamber; 

and  the  final  recognition  after  the  revolution  of  loco  of  the  supremacy 

of  parliament  as  well  as  the  denial  in  the  Bill  of  Rights  of  the  powers 

of  royal  taxation,  dispensation,  and  suspension.  The  king  still  had  his 

including  considerable  control  over  the  administration, 
vague  prerogatives,  still  had  ways  of  exercising  a  practical  control 

A 
over  parliament.  But  legislation  in  general  was  thenceforth  the  function 

of  the  king  in  parliament;  the  -<-ing  in  parliament  legislated  in  detail 

and  did  not  systematically  delegate  legislative  i ower  to  the  king  in 

council;  siEiy  and  we  find  Blackstone  condemning  in  no  uncertain  tones 

had 
the  statute  of  proclamations  and  other  acts  which  devolved  the  legisla- 

A 

tive  powers  of  parliament  upon  Henry  VIII.  It  is  thus  that  we  Americans 
have  inherited  the  idea  that  it  is  the  function  of  the  legislature  to 
define  in  their  entirety  the  legal  rights  and  duties  to  be  esti^blished, 
not  merely  to  set  forth  a  genert.l  policy  to  guide  the  executive. 

On  the  continent  the  early  representative  assemblies  did  not  get 
control  as  the  English  parliament  did.  The  states  general  in  France,  for 
instance,  did  not  draw  to  itself  the  power  of  legislation;  and  ±hea  at 
the  very  time  that  parliament  was  struggling  for  supremacy  with  the  Stu- 
art kings  Louis  XIT  in  France  could  say  "L'Etat  c'est  moi."  Real  parlia- 
mentary government  in  France  and  in  Europe  generally  has  arised  since 
the  French  Revolution;  and  its  features  have  in  many  respects  been  col- 
ored by  the  influence  of  these  long-maintained  monarchical  traditions. 
It  is  probably  such  traditions  that  have  led  the  modern  parliaments  to 
concede  general  enactments,  which  the  executive  could  later  complete  in 
detail. 


Perhaps  other  more  fortuitous  causes  oontributed  to  aid  this  funda- 
mental difference  ifi  producing  minute  legislation  in  England  and  iimerica 
and  general  legislation  in  Europe.  Tartly  to  hamper  the  executive,  part- 
ly to  protect  the  minority  against  the  majority,  the  rules  of  legislates 

procedure  which  developed  in  the  English  parliament  allov/ed  freedom  not 

also 
only  of  debate  out  fx^Etma  in  offering  amendments  and  having  them  voted 

upon.  The  result  of  this  was,  whether. from  design  or  not,  seriously  to 

alter  the  original  drafts  of  bills,  and  ^wc^flWsqgSSg^  to  overlay  them  v/ith 

provisos, which  tended  to  limit  the  discretion  of  the  executive.  On  the 

other  hand,  the  take-it-or-leave-it  policy  which  Louis  Napoleon  adopted 

in  the  last  century  suggests  that  autocratic  traditions,  as  probably 

also  more  regard  for  the  scientific  aspects  of  law-making,  have  caused 

a  different  practice  in  Europe.  For  whatever  reason,  there  is  usually 

less  freedom  of  offering  amendments  in  those  countries  than  existed  in 

u 

parliamentary  practice  until  comparatively  recent  times.  There  -wefce  thus 

less  chance  to  whittle  away  by  amendments  and  provisos  the  general  grants 
of  power,  or  the  general  enactments  which  the  executive  has  the  p o we r_j  in- 
dependently of  delegations ^to  supplement  by  ordinances. 

The  experiences  of  the  colonists  with  George  III  and  royal  govern- 
ors rather  strengthened  their  inherited  Jealousy  of  the  executive,  and 
led  them  to  carry  even  farther  than  the  finglish  had  the  principle  of  the 
separation  of  powers.  In  more  recent  years,  it  is  true,  this  early  fear 
of  executive  power  has  changed  to  the  acceptance  of  the  executive  as  the 
tribune  of  the  peoile;  but  it  is  a  truism  that  governmental  processes 
and  ways  of  doing  things  are  continued  long  after  the  original  cause 
has  passed  into  history. 

Perhaps  another  cause  for  this  situation  is  the  fact  that  through 
the  nineteenth  century  it  was  v/ith  political  r.  ther  than  with  economic 
matters  that  government  dealt;  or  rather  it  dealt  v/ith  the  problems  be- 
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before  it,  even  when  they  were  economic,  from  the  political  point  ofjview. 
And  when  government  is  merely  a  matter  of  political  opinion  the  danger 
of  placing  i ower  in  the  hands  of  one  man  is  greater  than  when  it  is  a 
matter  of  economics  and  semi-scientific  analysis.  But  at  any  rate  there 
is  no  question  about  the  detailed  character  of  Congressional  legislation; 
and  the  result  of  this  has  been  that  Congress  has  not  delegated  much 
power  to  the  President,  '^kia  ^conception  of  the  fujietion  of  the  legislatlT^e 
has  kept  that  branch  from  delegating  ordinance-making  powers  to  the  ex- 
ecutive except  rarely  and  then  only  in  limited  degree.  Except  when  some 
national  crisis  brought  forth  problems  which  were  dependent  for  their  so- 
lution  upon  the  unpredictable  character  of  .tae  policy  of  a  foreign  gov- 
ernment, the  delegations  to  the  chief  executive  have  for  the  most  part 
been  either  with  reference  to  the  findiiig  of  a  fact,  wnicii  involved  lit- 
tle or  no  discretion,  mc  with  reference  to  lis  disoretionxx^miKKxsimQX 
Hoe  as  to  a  particular  situation,  v/hich  involved  no  creation  of  a  uniform 
rule,  with  reference  to  the  conduct  of  governmental  officials  as  dis- 
tinguished from  the  conduct  of  private  persons,  or  with  reference  to 
uniform  privates  rights  and  duties  v/hich  for  some  special  reason  were 
left  to  the  discretionary  determination  of  the  executive.  Of  these  only 
the  latter  two  involve  ordinance-making;  the  one  involves  the  creation 
of  rules  of  governmental,  the  other  rules  of  social,  conduct.  And  even 
these  are  strictly  ordinances  only  when  by  establishing  a  c  iminai  pen- 
alty for  the  violation  of  them,  or  by  some  administrative  or  Judicial 
method  of  enforcing  theip,  the  state  furnishes  that  sanction  without 
which  rules  of  conduct  are  at  best  laws  of  imperfect  obligation. 

However,  because  the  delegations  of  all  kinds  to  the  President  have 
not  been  numerous,  it  has  been  found  convenient  »c-iQW  to  list^  not  only 
those  that  would  clearly  result  in  ordinances  as  defined  in  chapter  i, 
but  also  most  of  the  other  delegations  of  discretion  to  the  President, 
and  even  delegations  of  mere  fact-fi^^.   •  '^^^^^^  makes  it  possible  for 


the  student  of  the  subject  to  iiave  a  convenient  presentation  of  material 
i'or  ^g^   illustration  of  the  analysis  of  the  difrerent  kinds  of  govern- 
mental acts  which  in  chapter  i  v/e  attempted  to  make.  It  also  illustrates 
and  enforces  the  statement  made  above  that  Congress  has  ben  q.uite  con- 
servative in  this  matter  of  delegating  ..rdiiiance  powers  to  the  President, 
Just  how  true  this  is  can  only  be  gathered  by  running  through  the  cases 
where  it  has  dolegr^ted  discretion,  and  seeing  how  incidental  such  dele- 
gations often  are,  and  noting  how  frequently  the  executive  is  authorized 
to  determine  a  mere  matter  of  detail  and  even  then  to  exercise  such  dis- 
cretion as  he  is  granted  only  with  reference  to  particular  persons  or 
situations. 

And  yet  Congress  has  from  the  beginning  delegated  to  the  executive 
not  only  discretion  but  discretion  as  to  some  uniform  rule  of  social 
or  governmental  conduct  which  the  state  will  enforce.  Plowever  inciden- 
tal^', hov/ever  infrequently,  however  reluctantly,  that  body  has  found  it-  r 

forced  ^i 

self, even  in  times  of  peace  and  in  the  days  laissez-faire, to  commit 

rule-making  aiscretion  to  the  President, as  well  as  to  other  officials. 
And,  as  v/e  have  seen  in  chapter  4.V,  this  is  important  evidence  in  support 
not  only  of  the  proposition  that  a  certain  amount  of  such  power  must  in 
every  government  be  granted  to  the  executive  but  also  of  the  proposi- 
tion that  the  framers  did  not  mean  for  the  principle  of  the  separation 
of  powers  to  exclude  such  limited  delegation. 

In  order,  therefore,  to  prove  that  Congress  has  actually  delegated 
powers  of  ordinance  to  the  President,  out  also  to  prove  the  compara- 
tively limited  extent  to  which  with  certain  outstanding  exceptions  it 
has  gone  in  this  direction,  v/e  shall  list  VKfwrv   the  main  cases  where 
it  has  delegated  either  legislative  or  sub-legislative  power  to  that 
officer.  This  list  has  for  the  most  part  been  compiled  oy   the  use  of 
the  title  "President"  in  Scott  and  Eeaman's  Index  Analysis  of  the  Federal 

Statutes,  in  connection  with  the  voliuues  of  statutes-at-large.  For  the 


most  part  it  does  not  include  delegations  to  coramisBions  or  to  the  Heads 
of  departments  except  where  the  law  ment-Lons  that  the  approval  of  the 
President  is  to  be  had  fo^'  their  determinations.  There  seems  to  be  no 
definable  distinction  between  the  kinds  of  delegation  to  the  three  a- 
gencics,  the  same  law  delegating  powers  to  the  President  and  to  some 
head  of  department,  except  that  in  general  commissions  are  usually  set 
up  to  study^ in  a  scientific  fashion  some  iressing  economic  problem, 
that  delegations  to  the  department  heads  are  apt  to  be  with  reference 
to  some  administrative  matter  in  connection  with  the  carrying  into  ef- 
fect of  statutes,  and  that  while  many  of  the  delegations  to  the  Presi- 
dent are  of  the  latter  sort,  it  is  usually  to  him  and  to  him  alone  that 
the  final  responsibility  for  ordinances  to  be  issued  under  wartime  del- 
egations is  committed.  Thus  in  the  recent  war  crisis  of  13^17-1/1^  the 
President  was  empowered  to  set  up  boards  and  agencies  to  carry  out  the 
powers  entrusted  to  his  discretion  by  the  war  acts;  but  often  he  was 
given  the  ] ower  to  organize  the  board, and  the  general  purpose  of  those 
laws  was  to  place  ultimate  responsibility  for  the  ordinances  issued 
and  the  decisions  made  by  sucii  boards  in  the  hands  of  the  President. 
Technically,  in  such  cades  the  ordinances  are  the  ordinances  of  the 
chief  executive,  though  he  may  have  folio.. ed  to  the  letter  the  recommen- 
dations  the  advice  of  such  war  boards.  Even  in  times  or  peace  the  ex- 
ecutive may  devolve  al^  such  powers  upon  the  head  of  the  appropriate 
department  except  ins  cases  where  the  nature  of  the  determination  is 
such  as  to  require  his  ovm  individual  judgment.  In  all  other  cages 
than  those, the  order  of  the  appropriate  department  is  in  contempla- 
tion of  the  law  the  order  of  the  President  even  where  the  delegation 

/ 

has  been  to  him  rather  than  to  the  department  head  in  question. 

1.  See,  './ilcox  v.  Jackson  (13  Pet.  498)  and  Woolsny  v.  Chapman 
(101  U.3.  755) . 


The  distinction  is  thus  in  some  oases  an  aroitrary  one  v;hich  in- 
cludes the  delegations  to  the  President  and  omits  those  of  the  same  sort 
to  the  heads  of  departments;  particularly  when  in  practice  it  is  for  the 
most  part  the  latter  officers  that  carry  out  the  ordinance  powers  of  the 
chief  executive  himself.  But  it  has  been  feit  that  concentration  upon 
the  chief  executive  would  give  a  BEx±x±ii±y  certain  xuiity  to  the  investi- 
gation undertaken,  and  would  with  the  proper  (lualif ications  illustrate 
the  whole  of  the  problem  of  administrative  legislation  in  a  sufficiently 
adequate  manner. 

In  sifting  dW:%  those  of  the  provisions  of  law  that  are  summarized 
or  quoted  below,  it  will  be  easy  in  some  ca:.es  to  see  that  they  6b*»©.  ei- 
ther administrative  or  social  ordinances.  If  they  involve  discretion  on 
the  part  of  the  President,  x£x:j;hgy  establish  uniform  rules  of  conduct 

or  legal  rights  and  duties  for  a  whole  class,  ±±x±iiK7  and  are  legally 
enforceable  by  either  penal  or  administrative  means,  then  and  only  then 
are  they  true  ordinances.  Thus  where  Congress  provides  for  the  drafting 
of  rules  and  regulations, under  tha  supervision  of  the  President, to  be 
laid  before  that  body  before  they  go  into  effect,  such  rules  correspond  to 
the  English  provisional  orders,  and  are  mere  recommendations  until  they 
are  formally  enacted  as  law  by  the  legislature.  Or,  again,  if  the  Pres- 
ident is  given  the  pov/er  to  determine  when  any  other  country  is  discrim- 
inating in  an  unreasonable  manner  against  out  products,  such  a  deter- 
mination is  at  least  to  a  degree  discretionary,  but  it  does  not  result 
in  any  rule  of  conduct;  it  may  involve  broader  and  more  important  dis- 
cretion than  another  power  which  is  a  power  of  ordinance;  but  it  is  never- 
theless a  particular  rather  than  a  uniform  discretionary  act. 

It  is,  however,  too  narrow  a  viev/  which  would  eliminate  all  rules 

from  the  category  of  material  law  v/hich  do   ot  have  a  penal  sanction 

attached  to  them.  For  when  Congress  gives  the  President  the  power  to 
1.  Lowell,  aovornm?^nt  of  iingland  ,  Vol.  i,  ,  pp.  19-20. 


establish,  rules  for  officers  whom  he  may  remove  at  pleasure,  or  for 
private  citizens  wiio  are  required  to  give  bond,  said  bond  to  be  revo- 
cable at  the  pleasure  of  the  President,  it  puts  in  his  hands  a  practi- 
cal and  effective  means  of  enforcemnt  which  gives  such  rules  thus 
sanctioned  the  force  of  genuine  law  in  the  material  sense.  It  is  obvi- 
ous that  all  such  means  of  enforcement,  judicial  and  administrative, 
cannot  be  listed  with  the  several  delegations.  These  can  give  only 
something  of  the  scope,  in  some  ct.ses  the  sanction,  of  the  power  con- 
ferred; and  furnish  the  evidence  necessary  for  the  proof  of  the  two 

propositions  set  forth  above.  To  the  listing  of  these  delegations  by 

/ 

periods  we  may  now  turn. 

1.    It    is   to    be   noted   that   for   the   first   imriod   only  certain  dele- 
gations are   listed,   but    these    are   given  because  they  are  typical 
of  the   period.    The   delegations  of  the   sec'ond  and   third  periods    are 
practically   complete.      Those   of  the    ^ourth   neriod   are   confined   to 
the   foiirteenth,    sixteenth,    seventeenth  and  nineteenth   to    twenty-fourth 
(inclusive)    Vols,   of   the    Statutes-at-Large.      Those   of  the   fifth 
period  are , like   those   of  the    first,   not  all-inclusive  but   illustrative 
of   the    characteristics   of   the   loeriod.      i^or   the    current  period  none 
are   listed. 


JO 


J^lne  13,  1798,  an  act  was  passed  suspending  the  oora- 
meroial  intercourse  betv/een  the  United  otates  and  France.   This  act  in 
the  third  section  provided  that  the  Iresident  might  grant  uassports 
to  French  vessels  to  enter  the  United  IStatss  in  all  cases  where  it 
shall  be  requisite  for  the  purT.)0Ses  of  any  political  or  national  inter- 
course.. Section  5  declared  that  in  the  recess  of  Congress  the  iresi  dent 
might  by  proclamation  remit  and  discontinue  the  prohibitions  and  re- 
straints of  the  act,  if  France  disavowed  and  discontinued  her  deiiredations 
and  thereby  recognized  our  right  to  neutrality,  if  the  same  should  be 
continued,  the  President  "being  well  ascertained  of  the  oromises," 
(1:565-566) . 

June  22,  1798,  Congress  made  the  companies  of  volunteers 
authorized  by  a  previous  act  subject  to  "such  rule^  of  training  and 
discipline,  as  shall  be  thoUf^ht  necessary  to  prepare  them  for  actual 
service,  and  which  rules  the  President  of  the  United  States  is  hereby 
authorized  to  make  and  establish."  (1:569-570). 

In  June,  1798,  Congress  passed  an  act  entitled  "An  act 
to  authorize  the  defence  of  the  Merchant  Vessels  of  the  United  States 
against  French  depredations."   Section  3  of  this  act  provided  that 
no  armed  merchant  vessel  of  the  United  States  be  T;?ermitted  clearance 
without  giving  bond  with  several  conditio. :s,  one  of  which  was  "that 
such  owner  'r  ovmers,  and  the  commander  and  crew  of  such  merchant 
vessel,  shall,  in  a^l  things,  observe  and  perform  such  further  in- 
structions in  the  premises,  as  the  President  of  the  United  States  shall 


// 


establish  and  order,  for  the  better  government  of  the  armed  merchant 
vessels  of  the  United  States."   The  next  section  authorized  the  President 
to  "establish  and  order  suitable  instructions  to,  arjd  for,  the  armed 
merchant  vessels  of  the  United  States,  for  the  better  governing  and 
restraining  the  commanders  and  crews  wiio  shall  be  employed  therein,  and 
to  prevent  any  outrage,  cruelty  or  injury  v/hich  they  may  bo  disposed 
to  commit. " 

The  sixth  section  provided  that  v/henever  France  should 
disavow  and  prev*5nt  her  vessels  from  committing  acts  of  depredation 
against  our  merchant  vessels  ,  "the  President  of  the  United  States  shall 
be,  and  he  is  hereby  authorized  to  instruct"  our  merchant  vessels  "to 
submit  to  any  regular  search  by  the  commanders  or  crev/s  of  French 
vessels,  and  to  refrain  from  any  force  or  capture  to  be  exercised  by 
virtue  hereof."  (1:572-573). 

Ahother  commercial  act  approved  June  28,  1798,  made  it 
lawful  for  the  President  to  cause  the  officers  and  crews  of  captured 
vessels  and  hostile  persons  found  on  board  any  recai;tured  vessel  to 
be  confined  in  any  olace  of  safety  in  such  manner  as  he  may  think 
the  public  interest  may  require,  and  all  marshals  and  other  officers 
were  reauired  to  execute  such  orders  as  the  President  might  issue 
for  the  said  purpose.  (1:574,575). 

June  30,  1798,  the  President  v/as  empowered  to  regialate 
according  to  the  rate  of  each  vessel,  the  rank,  pay,  and  subsist8m3e 
of  the  officers  of  vessels  got  under  the  act,  and  the  iixiraber  of  men 
to  be  engaged,  and  their  t)ay,  not  exceeding  the  proportionable  rates. 
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etc.  ,  of  the  navy.   The  same  law  also  granted  him  the  power  to  increase 
or  vary  at  his  discretion  the  quotas  of  seame  .,  landsmen  and  marines 
on  the  frigates,  and  to  i^ermit  a  proioortion  of  boys  for  them,  and 
the  other  vessels  of  the  navy,  "acoording  to  the  exigencies  of  the 
public  service."  (1:575,576). 

A  good  examule  of  vrtiat  may  be  called  the  power  of  deter- 
mining the  incidentals  in  an  enactment  is  the  powor  given  the  President 
by  an  act  of  July  6,  1798,  where  it  was  provided  that  certain  arms 
should  be  deposited  by  his  order  at  suitable  places, to  be  sold  to  the 
state  governments  or  the  militia  thereof  "under  such  regulations, 
and  at  such  prices  as  the  Iresicent  of  the  United  otates  shall  pre- 
scribe." (1:576). 

The  President  approved,  on  June  25,  1798,  an  ^ct  con- 
cerning Aliens."   i'his  act  authorized  the  President  to  order  all 
aliens  that  he  "shall  Judge  dangerous  to  the  peace  and  safety  of  the 
United  dtatos  or  shall  have  reasonable  ground  to  suspect  are  con- 
cerned in  any  treasonable  or  secret  machinations  against  the  govern- 
ment thereof,"  to  depart.   But  it  was  also  provided  that  if  an  alien 
so  ordered  to  denart  should  nrove  to  the  satisfaction  of  the  President 
that  his  remaining  would  not  endanger  the  United  otates,  he  may  grant 
him  a  license  to  remain  I'or  such  time  and  at  such  place  as  the 
President  might  direct.   The  license  is  made  revokable  at  the  will  of 
the  iresident;  and  the  violation  of  such  a  license  or  the  failure  to 
obtain  one  after  being  ordered  to  depart  is  made  punishable  bn  con- 
viction by  imprisonment  for  a  terra  not  exceeding  three  years,  and  by 
the  offender's  never  being  able  to  become  a  citizen. 


/<? 


Section   2  authorized   the    /resident   to    deport  any  alien 
in  prison  in  pursuance   of  this   act,    "vi'henev^r   he  may  deem   it    necessary 
for   the  public   safety,"   and   to    deport  also   aliens  ordered  to    depart 

and   v;ho    have   not   obtained  a   license,    "in  all    cases  where,    in  the 

n 

opinion  of  the  x-resident,  the  public  safet:^  requires  a  SDeedy  removal. 

"And  if  any  alien  so  removed  or  sent  out  of  the  United  "^tates  by  the 
iresident  shall  voluntarily  return  thereto,  unless  by  permission  of 
the  President  of  the  United  '^tates,  such  alien  on  conviction  thereof, 
shall  be  imprisoned  so  long  as,  in  the  opinion  of  the  Iresident,  the 
public  safety  may  require." 

Section  4  provided  that  "all  marshals,  and  other  officers 
of  tho  United  States  are  required  to  execute  all  precepts  and  orders  of 
the  President  of  the  United  States  issued  in  pursuance  or  by  virtue 
of  this  act."  (I:  570  f f ) . 

The  alien  act  v/as  followed  a  v;eek  or  tv/o  later  by  ''An 
act  respectinR-  Alien  Enemies."  V/henever  there  should  be  a  declared 
war  or  an  arjtual  or  threatened  invasion  "proclaimed  b.r  the  President, 
this  act  stated,  the  subjects  of  the  hostile  nation  being  males  fourteen^ 
and  over  should  be  liable  to  restraint  as  alien  enemies.   "ii.nd  the 
President  of  the  United  States  sh  11  be,"  it  continued,  "and  he  hereby 
is  authorized,  in  any  event,  as  aforesaid,  by  his  proclamation  thereof, 
or  other  uublic  act,  to  direct  the  conduct  to  be  observed,  on  the  part 
of  the  United  States,  towards  the  aliens  who  shall  become  liable,  as 
aforesaid;  the  manner  and  degree  of  the  restraint  to  which  they  shall 
be  subject,  and  in  what  cases,  and  ujion  -hat  security  their  residence 


shall  be  oermittf^d,  and  to  i^rovide  for  the  removnl  of  those,  v/ho  ,  not 
being  permitted  to  rei^Jide  within  the  United  States,  shall  refuse  to 
depart  therefrom;  and  to  establish  any  other  regrzlations  v/hich  shall 
be  found  necessary  in  the  oremises  and  for  the  public  safety."  pro- 
vision is  made,  moreover,  for  reasonable  time  for  them  to  recover, 
disTDOse  of  and  remove  their  gDOds  and  depart,  according  to  our 
treaties;  or  in  the  absence  of  treaty  stipulations,  "the  President.... 
may  ascertain  and  declare  such  reasonable  time  as  may  be  consistent 
with  the  public  safety,  and  according  to  the  dictates   of  humanity 
and  national  hospitality." 

The  alien  enemy  act  further  provided  that,  after  any 
proclamation  should  be  made  as  aforesaid,  the  courts  should,  upon 
complaint,  have  any  alien  enemy  at  large  to  the  danger  of  the  public 
safety,  and  contrary  to  the  regulations  of  the  President,  be  brought 
before  the  court,  tried  and  removed,  bonded,  or  otherwise  restrained, 
"conformably  to  the  oroclamation  or  regulations  which  shall  and  may 
be  established  as  aforesaid."  (1:577  ff ) . 

July  9,  1798,  v/as  approved  an  act  "further  to  protect 
the  Commerce  of  the  United  otates,"  v/hich  authorized  the  President  to 
instruct  the  commanders  of  the  public  armed  vewsels  of  the  United 
States  to  capture  any  armed  French  vessels;  and  further  authorized 
him  to  grant  to  the  owner  of  private  armed  vessels  of  the  United  States 
soecial  commissions  giving   uhem  the  same  riglits  of  cai  ture  as  the  public 
armed  vessels  had  by  law.   They  were  made  in  like  manner,  "sub;iect  to 
such  instructions  as  shall  be  ordered  by  the  President  of  the  United 
States,  for  the  r'^gulation  of  their  conduct.   And  the  commissions  which 
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shall  be   granted,   as  aforesaid,    shall   he   revokable   at    the   pleasure 
of   the  President   of   the   United   otatos."      Two    conditions   to   be   stip- 
ulated  in  the  bonding  of  such  vessels   were   that  they    should   obey  the 
instructions  given  for  their   conduct  and  deliver  up   their   oonmissions 
when  revoked  by  the   irf5Sident.    (I:    578,579). 

As   early  as  Ivlarch   3,    1805,    Congress   enacted  an   act    "for 
the  more   effectual    oreservation  of  peace   in  the   ports  and   harbors  of 
the  United   States."      This   act  provided,    inter  alia ,    for   the   arrest 
of  persons  who   have   GOinmitt';d  treason  and   other   specified  crimes   and 
v;ho   have   takon  refuge   on  foreign  armed  vessels,    uoon  warrant^3   of  a 
Judge   or    justice;    rules   were   laid  dov.-n   as   to    how  the  marshal      should 
proceed,   and    it  was  stated   that    he    should   conform   in  all   things  to   the 
instructions   o"   the  President   or  any  other   person  authorised  by  him. 
Section  4   made    it   lav/ful   for   the   l-resident   "either    to    permit   or    inter- 
dict  at   'cleasure.      the   entrance   of   the   harbors   and  waters   -under  the 
jurisdiction   of  the    United   States  to    all  armed  vessels  belonging  to 
any  foreign  nation,   and  by  force  to    repel   and  move   them  from  the   same, 
except      in   specified   cases;    in  which   cases   the   commjinding   officer 

should   conform  to    the   rules   of  the   collector    issued   in  named  matters 

President   of   the 
under   t?ie    authority  and    directions   of  the/United  States,    and   not   con- 
forming thereto,    should  be  reouired  to   depart  from  the   country. 

Section  5  went   on   to    enact  that   the    President  might    employ 
the   forces   of   the    nation    to    compel  the   departure   of  any  armed  vessel 
thus  reqiiired   to   depart;    "or   if  he   shall  think   it   proper,    it   shall  be 
lawful   for   him   to   forbid,    by  proclamation,   all    i^^teroourse  v/i  th  such 


/b 


vessel,   and  with   e'very  armed  vessel   of  the   same   nation,    and   the 
officers  and   crev;  thereo^;    to   ■orohibit   all   aupwlies   and   aid    from  being- 
furnished   them,    and   also     'to    instruct   the   collectors   to   refuse   per- 
mission   to   make   entrj^   to  the   vewsels   and    citizens   of   t?iat   nation,    so 
long  as   the   vessel   remains    in  defiance   of  public   authority.      And    vio- 
lations  of   such  a  proclamation  are  made   ptmishable   by  a  fine  not   ex- 
ceeding one   thousand   dollars,    the    offenders  being   also   liable   to   be 
bound   to    their   good  behaviour. 

Section   6   aimed   at   retaliating   for    impressments   and 
interferences  with   our   neutral    commerce     'y  providing  that  v/henever 
any  officer   of   a  foreign   comraibsioned  armed  vessel   committed    a  tort 
or   tresspass   or   spoliation  on  board  an  American  vessel,   or  any  unlaw- 
ful   i- .terruption  of  trading  vesselfc;    going   to   or   from   the   United   states, 
"it   shall   be   lawful   for   the   Preaident   of  the  United   States,   on  satis- 
factory proof  of    the   facts,    by  pro  clamation   to    interdict    the   entrance 
of  the   said   officer,  and   of   any  armed  vessel  by  him  commanded  within 
the   limits   of    the   United   states,    and   if   at   any   time  after   such  pro- 
clamation made,    he   shall   be   found  within  the    limits   of  the   United - 
States,"   he    is  made   liable   to   punisi.ment ,   by  fine   and   imorisonment  , 
in  any  coranetent   court,   and   part   of  his  sentence   shall  be   deportation 
forever. 

Section   7   authorized  and   required   the   President  to    "give 
as   soon  as  may  be,   after  the    passage  of   this   act,    to    the    collectors 
of  the   reST)ective   districts,    and    to    such   other    oersons   as   he  may  think 
proper,   the   necessary   instructions   for  carrying-  this  a-:;t   into   effec't, 
especially  marking  out  the  line   of  conduct  to  be   observed  by  the 
marshal,   and   the   several   collectors   in  performing  the    duties    enjoined 
by  this  act."    (2:    339   ff)  . 
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In  the  latter  part  oi?  December,  1807,  Congress  laid 
an  embargo  on  all  ships  and  vessels  in  the  ports  and  harbors  of  the 
United  otates,  not  including  public  armed  vessels  of  other  n-ttions; 
forbade  clearances  to  any  vessels  excer.t  those  under  the  direction 
of  the  President;  and  authorized  him  to  give  instructions  to  naval 
and  revenue  officers  best  adapted  to  carrying  the  embargo  into  effect. 
(2:  451-453).   v/e  have  here  a  good  example  of  the  delegation  to  the 
President  of  the  authority  to  issue  regulations  to  subordinate  officers 
to  govern  them  in  executing  and  administering  the  law  of  the  land, 
as  distinguished  "rom  regulations  v/hich  afioct  the  person  or  property 
of  individuals  outside  of  the  administration  itself. 

'i'he  next  iJarch  an  act  was  passed  supplementary  to  the 
embargo  act  of  1807,  which,  in  sec.  7,  authorized  the  President  to 
grant  to  citizens  of  the  United  atates  who  have  property  of  value 
without  the  jurisdiction  of  the  United  •-'tates,  arising  from  prof^erty 
OTxtside  thereof  prior  to  the  embargo  act,  to  send  a  vessel  in  ballast 
for  such  property,  witn  certain  conditions  and  under  certain  guarantees, 
which  are  enumerated.  (2:  473,475.) 

Then  in  April  the  President  was  authorized  to  suspend  , 
during  the  recess  of  Congress,  in  whole  or  in  part,  the  embargo  act 
and  the  acts  supplementary  thereto,  under  such  exceptions,  restrictions, 
and  security  as  the  public  interest  and  the  circumstances  required,  if 
such  peace  or  armistice  or  changes  in  belligerent  measures  affecting 
neutral  rights  as  to  render  our  commerce  sufficiently  safe,  in  his 
judgment,  took  place  in  Europe;  provided,  the  suspension  should  not 
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extend   beyond   twenty  days    after   the   next  meeting  of  Congress. (2:490) . 
Action   taken  iinder    this  act  would  clea^^ly  be   in  the   nature   of 
legislative  action,      kii  act  to   repeal  an   act   is    legislative   as  much 
as   the   original    act,    since   it  makes   a  change   in   the    legal   rights  and 
obligations    of    those   affected.      That   it   removes    certain  restrictions 
instead   of   imposing  them  does   not   strip   the   act   of   the   character   of 
legislation. 

Only  three   days    later  another    law  relative    to    the   embargo 
was    enacted,    which   in   sections   6   and  11  forbade   clearances    to   vessels 
going    from  any   oort   of  the   United   states   to   any  othe.'^   port   or  district 
of  the   United    States   adjacent    to   the   territories   of   a   foreign   nation, 
without   special   permission  of   the   President   of  the   United   -states;    and 
authorized  the   collectors   of   the   customs  to   detain     any  vessel 
ostensibly  bound   with  a   cargo    from  one   of  our  loorts    to   another,   when- 
ever  they   tliink  the   i/itention    is    to    violate   or   evade   any  proviabns 
of  the    embargo   acts,   until   the   President's  decision  be   had   thereon. 
(2:    499-501) . 

In   January   of  1809    Congress    passed  a   law  to   enforce  and 
make  more   effectual   the   embargo.      Sec.    2  made   it   lav/ful  for   the 
collectors    to   refuse   permission   to    ^out   any  cargo    on  any  ship  whenever 
there    is    in   their   opinion  an   intention  to   violate  the   embargo,   or 
whenever   they   shall   have   received   instructions   to   that   effect  by 
direction  of  the   President.      By  section  4   the   collectors  v/ere  authorized, 
under   such  general    instructions  as  the   President  might   give  to   that  effect 
to  grant  general    permits   to   coasting  vessels.      But   the   act  proceeded   to 
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lay  dovm  several  oonditions  of  itt.  own,  in  regard  to  the  granting 
of  such  general  i;ermits.   Section  10  declared  that  the  pov^ers  given 
the  collectors  of  the  customs  to  do  certain  acts  to  prevent  viola- 
tions of  the  embargo  act  "shall  be  exercised  in  conformity  with 
such  instructions  as  the  iresident  may  give,  and  such  general  rules 
as  he  may  prescribe  for  that  Durpose,  made  in  ijursuance  of  the 
pov/ers  aforesaid;  v/hich  irist ructions  and  general  rules  the  collectors 
shall  be  bound  to  obey;  and  if  any  action  or  suit  be  brought  against 
any  collector  or  other  oersons  acting  under  the  directions  of,  and 
in  DiJrsuance  of  this  act,  he  may  plead  the  general  issue,  and  give 
this  act  and  the  instructions  and  regulations  of  the  President  in 
evidence,  for  his  justification  and  defense."   A  court  remedy  was 
thereupon  provided  for. 

Sections  11  and  15  dealt  with  the  enforcement  of  the 
act  by  the  President;  while  section  14  repealed  the  pov;er  of  the 
President  to  grant  permission  to  citizens  having  property  outside 
the  country  to  dispatch  vessels  for  the  sarae .  (2:  506,  ff).   The 
embargo  was  followed  by  non- intercourse  acts  against  Great  Britain 
and  France.   Ilarch  1,  1809,  is  the  date  of  an  "act  to  interdict  the 
commercial  intercourse  between  the  United  otates  and  Great  xJritain, 
and  Fi-ance,  and  their  dei  endencies ."   The  eleventh  section  of  this 
law  provided  that   the  rresident  of  the  United  States  be,  and  he 
hereby  is  autnorized,  in  case  either  France  or  Great  Britain  shall 
so  revoke  or  modify  her  edicts,  as  that  they  shall  cease  to  violate 
the  neutral  commerce  of  the  Inited  States,  to  declare  the  same  b; 
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proolamation;  after  which  "trade  may  be  renev;ed  with  the  nation  so 
acting."  At  the  same  time  Congress  repealed  the  embargo  act  except  as 
to  England  and  i-'rance.  (section  lei).  (2:  528,  530-31). 

May  1,  1810,  Congress  enacted  a  law  interdicting  British 
and  -£-''rench  armed  vessels  from  the  United  otates,  wit?i  certain  ex- 
ceptions; in  which  cases,  the  commanding  officer  should  conform  to 

such  regulations  respecting  health,  repairs,  supplies,  stay,  inter- 
course, and  departtire,  as  the  collector  should  signify,  under  the 
authority  and  direction  of  the  President;  and  not  conforming  thereto 
should  be  roquired  to  depart  from  the  country.  The  fourth  section 
also  Drovided  that,  in  case  either  England  or  iVance  so  modified  her 
edicts  as  to  cease  to  violate  our  commerce  before  the  third   of  the 
next  Llarch,  vi/hich  fact  the  President  should  declare  by  proclamation, 
then,  if  the  other  did  not  also  revoke  or  modify  her  edicts  in  like 
manner  in  three  months,  certain  sections  of  the  no  n- inter  course  act 
should  go  into  effect  three  months  after  the  proclamation  against 
the  nation  refusing  or  neglecting  so  to  do;  while  the  restrict  ions 
of  the  act  of  Llay  1,  1810,  should  cease  in  relation  to  the  nation 
so  revoking  or  modifying  her  edicts,  from  the  date  of  the  rresident's 
proclamation.  (2:  605-506).   It  was  under  this  provision  that  the 
case  of  the  Brig  Aurora,  discussed  in  cha^ltor  iv.  arose. 

Finally,  in  June,  1812,  after  xresident  i.Iadison  had 
laid  the  matter  before  Congress  in  a  message,  that  body  passed  an 
act  declaring  war  to  exist  between  the  United  States  and  Great 
Britain;  and  that  "the  President  of  the  United  btates  is  hereby 
authorized  to  use  the  whole  land  and  naval  force  o  "'  the  United  States 
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to  carry  the  same  into  effect,  and  to  issue  to  nrivate  armed  vessels 
of  the  United  States  commissions  or  letters  of  marque  and  general 
reprisal,  in  such  form  as  he  shall  think  proper,  and  under  the  seal 
of  the  United  otates ,  against  the  vessels,  goods,  and  effects  of  the 
government  of  the  United  Kingdom."  (2:  755). 

In  January  of  1813  Congress  authorized  the  president, 
in  the  existing  v;ar  or  any  war  in  which  the  country  mig/it  be 
engaged,  to  establish  a  cost  road  between  the  head-Quarters  of  any 
army  of  the  United  States  and  any  post  office  he  might  think  proper. 
{£:790).  Two  months  later  it  saw  fit  to  authorize  the  President  to 
retaliate  against  any  violations  of  the  laws  and  usages  of  war  by 
the  British,  and  against  prisoners  of  war  for  any  barbarities  com- 
mitted by  the  Indians  in  alliance  with  the  British  or  acting  in 
connection  with  them.  (2:  829-830). 


II 


The  second  period  comprises  the  years  between  the  ..ar  of  lolL  and 

the  V/ar  for  Southern  Independence.  The  delegations  of  rule-making  or 

other  discretion  in  this  period  deal  largely  with  relations  v/ith  the 

Indians,  instructions  and  regulations  to  guide  officials  in  certain 

named  respects,  the  maintenance  and  governance  of  the  army  and  navy, 

the  use  of  the  armed  forces  for  certain  purposes,  regulations  as  to 

the  granting  of  certain  pensions,  consular  matters,  and  various  miscel- 

scarcity 


occurred  in  the  legislatxon  of  the  first  period,  in  regard  to  embargoes 
and  non-intercourse  measures  and  authorization  of  privateering,  which 
resulted  definitely  from  the  problem  of  protecting  our  commercial  inter- 
ests from  the  aggressions  of  the  warring  countries  of  Europe.  On  the 
contrary,  while  the  delegations  of  the  second  period  deal  more  fre- 
quently with  certain  matters  than  with  others,  there  i s ^'aaQctjaassc^sjiXijajsc 
an  absense  of  a  unity  among  them  as  a  v/hole. 

As  has  "been  pointed  out  above,  it  is  not  possible  to  analyze  each 
delegation  to  discover  whether  all  the  elements  are  present  v/hich  make 
it  a  delegation  of  an  ordinance-making  power.  But  certain  cases  of  such 
delegations  are  clear  from  the  context  as  given  helow.  Thus  when  Congress 
authorized  the  President  apparently  at  his  discretion  to  grant  special 
commissions  for  private  vessels  to  seize  Algerine  vessels,  and  made  the 
holders  thereof  suoject  to  the  instructions  of  the  President  for  the  reg- 
ulation of  their  conduct,  it  is  clear  that  it  authorized  the  executive 
to  issue  r»r.n>T^i.f  In  iMninj,ni,»i  um^umIk-i  ^ <=■  n <■  I ■  n.>  rulcs  of  conduct  which 
it  was  .''".ade  their  duty  to  obey.  And  when  ^ongress  made  such  commissions 
revobable  at  the  pleasure  of  the  President, and  required  that  the  holders 
give  bond  for  the  observance  of  his  instructions  and  the  delivery  oi  the 
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commissions  when  revoked,  it  furnished  a  sanction  for  the  enforcement 
of  the  said  instructions.  Perhaps  the  President  might  imder  this  delega- 
tion issue  separate  and  different  instructions  with  each  commission;  in 
which  case  the  said  instructions  would  not  be  rules  that  are  uniform  as 
to  all  persons  of  the  same  class.  But  no  doubt  the  President  could,  and 
perhaps  he  should,  issue  a  list  of  instructions  to  apply  to  all  vessels 
to  which  he  saw  fit  to  grant  commissions.  In  such  an  event  there  seem  to 
be  present  the  essential  elements  of  ordinance-making  power.  The  Pres- 
ident exercises  a  discretion  in  the  cre:.tion  of  uniform  rules  of  con- 
duct which  have  a  sanction  attached  to  them. 

This  case  is  taken  as  an  illustration  of  the  analytical  method  to 
be  employed  in  determining  whether  the  discretion  to  be  exercised  "under 
a  given  delegation  will  result  or  may  result  in  ordinances  in  the  sense 
of  chapter  i.  Put  after  all,  so  far  as  the  problems  of  due  process  of 
law  and  the  permissibility  of  lelegating  legislative  discretion  are  con- 
cerned, it  appears  to  the  writer  that  the  tmiformity  or  particularity 
of  the  act  of  d.iscretion  does  not  affect  its  constitutionality;  unless, 
perhaps,  as  between  two  discretionary  acts  of  etiual  scopp^it  may  be  said 
that  the  particular  act  is  more  apt  to  violate  the  due  process  rule. 
For  our  whole  legal  system  is  based  upon  the  idea  of  uniform  laws,  any 
departure  from  which  needs  justification  by  the  demonstration  that  there 
is  lacking  uniformity  in  the  phenomena  to  be  regulated.  Otherwise,  iii 
so  far  as  constitutionality  is  concerned,  it  is  only  the  degree  of  the 
discretion  and  the  subjects  to  v/hich  it  related  that  are  to  be  consid- 
ered. From  this  it  follows  that  the  cases  of  particular  discretion  that 
are  listed  below,  while  not  illustrative  of  the  pov/er  of  ordinance,  are 
yet  precedents  for  the  delegation  of  such  power;  and  precedents  which 
are  of  great  importance  in  view  of  the  fadt  that  they  are  often,  if  not 
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Tssaaefirrtfiji  with  discretion  of  greater  degree  than  the  delegations  of  or- 
dinance power,  2rpf.'-«=gmn<nn.-hnr3  with  the  reflation  of  matters  of  more  im- 
portance. 

It  may  be  noted  62  the  delegations  of  power  to  issue  administra- 
tives  rules  prescribing  the  duties  of  governmental  officials,  that  in 
many  cases  unifonnity  cannot  be  rec^uired;  or,  more  correctly,  that  the 
requirement  of  uniformity  is  satisfied  when  rules  are  prescribed  for  a 
single  officer  instead  of  for  a  whole  class.  For  when  Congress  creates 
the  office  of  commissioner  of  pensions  and  delegates  to  the  exedutive 
the  power  of  prescribing  his  duties,  it  is  obvious  that  since  there  is 
only  one  such  officer  he  constitutes  a  class  by  himself.  Hence  it  is 
that  the  v/riter  is  inclined  to  class  such  rules  prescribing  his  duties 
as  true  ordinances.  The  point  is  illustrative  of  the  varied  ramifica- 
tions which  this  problem  is  found  upon  close  analysis  to  take. 

As  regards  the  sanction  attached  to  such  administrative  regulations, 
it  may  be  noted  that  the  important  thing  to  look  for  is, first, v/hether 
Congress  has, in  connection  with  the  particular  delegation  or  in  a  gen- 
eral act,  prescribed  a  punisliment  by  law  of  ofiicials  for  viola-hio'ii  fiP 
Ja±3e-roiUjjJ4-4ixuludaa  viOi-ation  of  duties  prescritied  by  the  Iresident;  and 
secondly,  whether  the  President  has  the  power  to  dismiss  at  pleasure 
the  officials  in  question.  If  he  has  such  a  power,  we  may  say  that  in 
practice  and  even  in  theory  there  is  furnished  an  administrative  though 
not  a  penal  saction  to  the  orders  of  the  Iresident. 


The  delegations  of  this  second  period  may  now  "be  listed  in  chrono- 
logical order.  An  act  of  March  3,  l&l^,  provided;  "That  the  military- 
peace  establishment  of  the  United  States  shall  consist  of  such  propor- 
tions of  artillery,  infantry  and  riflemen,  not  exceeding,  in  the  whole, 
ten  thousand  men,  as  the  President  of  the  United  States  shall  judge 
proper,  and  that  the  corps  of  engineers,  as  at  present  established,  be 
retained."  The  act  provided  the  basis  of  organization  and  said  the 
President  should  arrange  the  men  of  the  corps  then  in  service  so  as  to 
form  and  complete  out  of  the  same  the  corps  authorized  by  the  act,  and 
cause  the  supernumerary  men  to  be  discharged  fror,  May  the  first  next 
following,  or  as  soon  as  circumstances  permit,  (3:224).  Upon  applica- 
tion the  President  was  authorized  to  issue  special  commissions  to  pri- 
vate armed  vessels,  v/hich  could  then  seize  Algerine  vessels  as  public 
armed  vessels  could  do  by  law,  and  v/hich  "shall  therein  be  subject  to 
the  instructions  v/hich  may  be  given  by  the  President for  the  regula- 
tion of  their  conduct;  and  their  commissions  shp.ll  be  revokable  at  his 
pleasure."  I'hey  were  re<iuired  to  give  bonds  for  the  observance  of  trea- 
ties and  laws  and  the  above-mentioned  instructions,  for  satisfying  dam- 
ages contrary  to  the  tenor  thereof,  and  for  delivering  up  their  commis- 
sions when  revoked  by  the  President.  (3:230),  It  was  further  provided 
that  the  President  might  instruct  commanders  of  the  aforesaid  public 
vessels  "to  subdue  ,  seize,  and  make  prize  of  all  vessels,  goods  and 

effects  of  or  belonging  to  the  Dey  of  Algiers,  or  to  his  subjects 

other 
and  also  to  cause  to  be  done  all  such^acts  of  precaution  or  hostility, 

as  the  state  v/ar  will  justify,  or  may  in  his  opinion  require," 
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Congress  authorized  the  President  to  prescribe  "forms  of  evidence" 
in  the  matter  of  pensions.  (3t2b6).  Repeating  the  provision  of  3  Stat. 
at  L,  114,  Congress  authorized  the  President  to  prescribe  the  q.uant±$y 
and  kind  of  clothing  to  be  issued  annually  to  the  troops  of  the  United 
States;  but  added  the  provisos  (1)  that  more  clothing  should  be  deduced 
from  the  pay  of  the  troops  and  less  should  be  allowed  for  in  their  pay, 
and  (2)  that  the  manner  of  issuing  and  accoujating  for  clothing  should 
be  established  in  general  regulations  of  the  war  department.  (3:^9&). 
It  was  declared  that  the  regulations  in  force  before  the  reduction  of 
the  army  be  recognized  as  far  as  ?.pplicaDle  to  the  service,  "subject, 
however,  to  such  alterations  as  the  Secretary  of  n(ar  may  adopt,  with  the 
approbation  of  the  President."  Another  statute  enacted:  "That  licenses 
to  trade  v/ith  the  Indians  within  the  territorial  limits  of  the  United 
States  shall  n^t  be  granted  to  any  but  citizens  of  the  United  States, 
unless  by  express  direction  of  the  President  of  the  United  States,  and 
upon  such  terms  and  conditions  as  the  puolic  interest  may,  in  his  opin- 
ion, require."  (3032).   The  President  might  use  military  force  to  carry 

Ot 

out  the  Indian  act  as  far  as  relates  to  the  seizure  of  goods  to  be  sold 

to  or  already  purchased  from  the  Indians,  or  to  c.rrest  persons  charged 
with  violating  the  act.  (3:333).  A  law  provided  for  reservations  of  tim- 
ber land,  ti>  supply  the  navy,  with  the  approbation  of  the  President, 
from  the  sales  of  public  lands,  unless  otherwise  provided  by  law.  In  re- 
gard to  a  report  of  agents  and  surveyor,  the  President  "may  approve  or 
reject  in  whole  or  in  part."  (3:347).  A  law  on  neutrality  provided  for 
the  President's  "decision"  as  to  whether  the  vessel  v/as  intended  for  war- 
like purposes.  (3:371;  see  3:430).  By  3  Stat,  at  L.  3^3  the  same  powers 
v/ere  given  as  by  an  act  of  Karch  3C,  1&02,  ch.  13,  sec.  14,13.  V/hereas 

four  deputy  Quartermasters  general  had  previously  been  provided  for,  an 
A 
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aot  of  lol8  provided  that  there  should  be  as  many  if  them  "as  the  Pres- 
ident shall  deem  proper,  not  exceeding,  in  the  v;hole  niunber,  tv/elve." 
(3:426).  Other  enactments  read:  "The  comissary  general  and  his  assist- 
ants shall  perform  such  dmties  in  purchasing  and  issuing  of  rations  to 
the  army  of  the  United  States,  as  the  President  may  direct;"  and  "That 
the  President  may  make  such  alterations  in  the  component  parts  of  the 
ration  as  a  due  regard  to  the  health  and  comfort  of  the  army  and  economy 
may  requi^^e."  (3:427).  Again:  "That  the  President  of  the  United  States 

be  authorized,  whenever  he  shall  consider  it  expedient,  to  abolish  all 

the 

existing  offices  of  collectors  of  the  direct  tax  and  i.ternal  duties  in 

any  state  or  territory,  whereupon  the  duties  remain-ng  to  be  performed 
shall  be  devolved  upon  such  officer  of  the  United  States,  within  such 
state  or  territory,  as  the  President  may  designate."  (3:442).  The  Pres- 
ident was  in  1ol9  "authorized  and  requested"   "to  employ  so  many  of  the 
public  armed  vessels  as,  in  his  judgment,  the  service  may  require,  v/ith 
suitable  instructions  to  the  commanders  thereof,  xn  protecting  the  mer- 
chant vessels  of  the  United  States  and  their  crews  from  piratical  ag- 
gressions and  depradations,"  and  to  instruct  commanders  of  public  armed 
vessels  to  seize  and  take  to  port  vessils  making  piratical  attempts  and 
to  retake  unlawfully  captured  vessels  of  the  United  States.  (3:310-313). 
The  chief  executive  Bas  also  authorized,  in  every  case  where  he  shall 
judge  improvement  in  the  habits  and  condition  of  such  Indians  practi- 
cable, and  that  the  !:ieans  of  instruction  can  be  introduced  with  their 
own  consent,  to  employ  capable  persons  of  good  moral  character,  to  in- 
struct them  in  the  mode  of  agrtcuiture  suited  to  their  situation;  and 
for  teaching  their  children  in  reading,  writing,  and  arithmetic,  and 
performing  such  other  duties  as  may  be  enjoined,  according  to  such  in- 
structions and  rules  as  the  President  may  give  and  prescribe  for  the 
regulation  of  their  conduct,  in  the  discharge  of  their  duties."  An  an- 


nual  sum  of  ten  thousand  dollars  was  appropriated  for  the  purpose;  "and 
an  accoiint  of  the  expedditure  of  the  money,  and  proceedings  in  execu- 
tion of  the  foregoing  provisions,  shall  be  laid  annually  before  Congress." 

of  the  Iresid  nt 
(3:^16-517).   The  Secretary  of  V/ar  was  authorized  under  the  direction. to 

A 

sell  military  sites  useless  for  railitary  purposes,  and  military  juris- 
diction ceded  by  a  state  should  thereafter  cease,  (3:^20). 

Congress  provided  that  the  iresident  might  cause  rmed  vessels  of 
the  United  States  to  cruise  on  the  coasts  of  the  United  "States  or  Africa 
and  seize  and  bring  tg   port  slave  vessels.  The  President  was  to  make  such 
regulations  and  arrangements  as  he  might  deem  expedient  for  the  s^^fe  keep- 
ing, support,  and  removal  of  such  slaves,  and  to  appoint  persons  resid- 
ing on  the  coast  of  Africa  as  agents  for  receiving  them.  The  court  was 
&o  direct  the  marshal  to  take  them  into  custody,  "subject  to  the  orders 
of  the  President."  (3:332-534).  A  provision  amending  2  Stat,  at  L.  333 
said  the  President  was  authorized  to  transfer  appropriations  between 
specified  branches  of  expenditure  in  the  military  department,  and  sim- 
ilarly for  the  navy  department,  but  thereafter  to  -aake  no  transfers  from 
or  to  other  branches.  {]>:^Gb;    cf.  3:390).  In  regard  to  specified  offi- 
cials, it  was  provided  by  law  that  the  President  might  regulate  and  in- 
crease the  suns  for  v;hich  their  bonds  should  oe  given;  and  that  such 
bonds  should  be  as  valid  as  if  given  for  the  sums  mentioned  in  the  laws. 
(3:382),  The  Iresident  was  given  some  discretion  in  v/inding  up  United 
States  trading  houses  among  the  Indians  abolished  by  the  act  in  3  Stat, 
at  L.  679-6cO.  An  act  of  May  6,  lb22  provided  that  on  satisfactory 
evidence  being  given  him,  'that  the  rorts  of  the  British  '.Vest  Indes  had 
been  opened  to  United  States  vessels,  the  President  should  issue  his 
proclamation  stating  that  United  States  ports  were  opened  to  British 
vessels  in  trade  between  the  United  States  and  the  British  West  Indes, 
"subject  to  such  reciprocal  rules  and  restrictions  as  the  President,,,, 
may,  by  such  proclamation,  make  or  publish,  anything  in  certain  named 
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laws  to  the  contrary  notwithstanding.  (3:^t''l).  Indian  superintendents 
and  agents  were  to  grant  licenses  to  trade  v^ith  Indians,  under  the  di- 
rection of  the  Pre^sident;  although  the  statute  itself  provided  certain 
regulations.  (3:6b2),  The  statute  of  January  31,  l£l23,  laid  down  the 
general  rule  that  there  should  be  no  advances  of  public  money;  but  ad- 
ded that  under  the  especial  direction  of  the  President  they  might  be 
made  to  disbursing  officers  when  necessary  for  the  faithful  and  prompt 
discharge  of  their  duties  and  the  fulfilment  of  public  engagements; 
and  that  the  President  might  make  such  advances  to  persons  in  the  mil- 
itary and  naval  services  in  distant  stations  when  he  deemed  it  necessary 
and  proper.  (3:7^3). 


See  also  3  Stat,  at  L.  257.  3B0,  676,  607,  6I3,  616,  426,  204, 
314,  217-218,  223,  96,  342,  276,  402,  263,  423,708.  ■ 


J^ 


In  1624  Congress  enacted  that  upon  satisfactory  evidence  being  given 
to  the  President  that  no  discriminatory  dutie.  of  tonnage  or  impost  were 
laid  by  another  covoitry  against  our  vessels, or  our  goods  imported  in  the 
same,  he  be  authorized  to  issue  his  proclamation  declaring  such  discrim- 
inations in  the  United  States  be  suspended  as  to  the  vessels  and  goods 
of  that  coiintry,  such  suspension  to  continue  as  long  as  the  reciprocal 
zxemption,  and  no  longer.  (4:3 )«  The  same  provision,  extended  in  one  par- 
ticular, occurs  in  4  Stat,  at  L.  ^^Ot,    In  4  Stat,  at  L.  309  it  was  provi- 
ded that  so  much  of  the  act  as  refers  to  Prussian  vessels  and  their  car- 
goes was  to  cease  upon  the  i-roclamation  of  the  President  that  the  ecjual- 
ity  was  not  reciprocated.  Another  act  authorized  the  President  to  make 
exchanges  of  land  with  Indians  in  states  and  territories,  in  certain  cases, 
so  as  te  leave  them  land  west  of  the  Mississippi  and  in  no  state  or  ter- 
ritory; to  aid  the  said  Indians  in  moving  to  their  new  lands;  to  protect 
them  in  their  new  residence;  and  to  have  the  same  superintendence  and  care 
of  them  as  now.  (4:411-412).  A  law  passed  in  I63O  provided  for  the  repeal 
ef  tonnage  duties  as  to  foreign  vessels  if  the  President  was  satisfied 
that  the  discriminating  or  coxintervailing  duties  of  such  foreign  nation, 
so  far  as  they  had  operated  to  the  disadvantage  of  the  United  States,  had 

been  repealed.  (4:423).  Congress  authorized  the  President  to  raise  by 

armed, 
volunteers  or  enlistment  six  hundred  mounted  rangers  "to  be^equipt,  moun- 
ted, and  organized  in  such  manner,  and  to  be  under  such  regulations  and 
restrictions  as  the  nature  of  the  service  may,  in  his  opinion,  make  neces- 
sary." The  discretion  was,  however,  as  a  matter  of  fact  greatly  limited 
by  the  inclusion  in  the  law  itself  of  details  of  regulation  of  the  said 
organization.  (4:333;  of.4:632).  The  same  year  there  was  a  delegation  of 
discretionary  i ower  in  regard  to  the  regulation  of  the  duties  of  the  com- 
missioner of  Indian  affairs.  (4:3^4).  A  little  later  there  was  delegated 
the  power  to  prescribe  the  duties  of  the  commissioner  01  pensions.  (4:622). 
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de Glared  that 

A  few  months  before  the  last  act  came  one  which. whenever  the  President 

A 

v;as  satisfied  that« discriminatory  or  countervailing  duties  of  tonnage 

that  the 
on  our  ships  or  vessels  were  abolished,  he  might  direct  tonnage  duty 

levied  on  the  vessels  of  the  abolishing  countr/  cc^,  t.  co  be  levied,  and 
cause  any  that  had  been  levied  subsequently  to  the  abolition  of  such 
duties  by  such  country  to  be  refunded,  (4:^79). 

The  famous  Force  Bill  of  1b33,  which  grew  out  of  the  nullification 
controversy  with  South  Carolina,  provided  that  the  President  might 
change  the  site  of  a  customs  house  in  case  of  obstruction  to  the  execu- 
tion of  the  revenue  laws;  after  v/hich  he  might  use  -he  land  and  naval 

by  rorca/a 
forces  of  the  United  States  to  prevent  the  removal /t)f  vessels  or  cargo 

fromjthe  custody  of  the  customs  officials  and  to  protect  the  said  offi- 
cers in  retaining  the  same.  (4:632).  It  will  be  rememoered  that  South 

Carolina  repealed  the  ordinance  oy  v/hich  she  had  nullified  the  tariff 

nov/  both 

laws, and  .nullified  the  Force  Bill,  thereby  showing  her  acquiescence  in 

the  compromise  tariff  of  1 833  and  her  adherence  to  the  principle  of 

nullification. 

Congress  authorized  the  executive  to  "prescribe  such  military 

regulations  for  the  discipline  of  the  marine  corps,  as  he  may,  in  his 

judgment,  deem  expedient,"  (4:713)*  An  act  relative  to  the  Indians 

allowed  the  President  to  i-rohibit  the  introduction  of  goods  into  the 

country  of  any  Indian  tribe,  and  have  a^l  licenses  revoked  and  all 

applications  rejected,  and  provided  that  no  trader  with  other  tribes  x 

should  during  that  time  trade  v/ith  such  tribe,  The  President  under  his 

reflations  might  authorize  foreign  boatmen  and  interpreters,  though 

licenses  to  trade  might  be  issued  only  to  citizens.  In  the  event  of 

Indian  destruction  or  theft  of  property,  application  might  be  made  by 

the  grieved  parties  to  the  ',ribe  under  the  direction  of  the  President, 
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Redress  failing,  return  sho^^ld  lie  made  Dy  the  agent  to  the  commissioner, 
"that  such  further, steps  may  be  taken  as  shall  be  proier,  in  the  opin- 
ion .f  the  President,  to  obtain  satisfaction  for  the  injury."  (4:723)- 
133).    The  same  statute  further  provided  that  it  was  the  duty  of  super- 
intendents to  arrest  accused  Indians  or  persons  who  hi-d  fled  to  Indian 

tribes,  "either  by  demanding  the  same ,  or  by  such  other  means  as 

the  President  may  authorize;  and  the  President  may  direct  the  military 
force"  to  be  employed,  etc.  Searches  for  iiauor  under  Presidential  reg- 
ulations were  provided  for.  Military  force  was  to  be  used  to  apprehend 
violators  of  the  act,  "in  such  manner  and  under  such  regulations  as  the 
President  may  direct,"  but  limitations  were  provided  in  the  act.  (See 
also  J  30).  The  President  was  to  make  regulations  as  to  the  supervision 
of  other  officials  by  the  superintendents  of  Indian  affairs.  He  might 
discontinue  any  Indian  agencies,  and  designate  the  location  of  the  a- 
gent.  He  might  also  require  additional  security  or  security  in  larger 
^nounts  of  all  persons  entrusted  with  money,  goods,  or  effects  of  any 

kind,  on  account  of  the  Indian  department.  Sec.  14  made  it  his  duty  to 

violators 
remove  of  the  provision  that  he  was  to  prescribe  rules  and  regulations 

any  other 
for  carrying  into  effect  the  act  and  otker  IMian  acts  and  the  settlement 

of  the  accounts  of  the  Indian  department.  The  executive  was  also  to 

cause  rations  to  be  issued  under  his  regulations  to  Indians  visiting 

military  posts  or  agencies  of  the  United  States  on  the  frontiers,  or  in 

their  respective  nations.  (4:73^-738).  (See  also  sees.  13-16, inc.). 

Upon  the  application  of  the  Secretary  of  the  Navy,  the  President  v/as 
allowed  to 
^authorize*  transfers  in  naval  appropriations,  from  the  close  of  the 

year  to  the  new  naval  appropriation  bill.  4:742). 

See  also   4   Stat,    at  L.    632, 736, 243, 242, Z64, 22, 266, 73, 129,356,41 7, 
371,34,316. 
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In  I836  it  was  provided  by  law  that  the  i resident  might  send  an 

use  a  sloop  of  war  and 
expedition  to  the  Paoific  and  South  Seas,  and  for  this  purpose  purchase 

or  provide  such  other  smaller  vessels  as  necessary.  An  appropriation 
was  made;  and  the  President  was  authorized  to  use,  in  addition,  if  necs- 
sary,  other  naval  means  not  exceeding  one  hundred  and  fifty  thousand 
dollars.  (3; 29).  in  another  act  sec.l  authorized  the  President  to  accept 
volunteers;  sec. 2  provided  that  they  should  be  used  only  against  Indi- 
ans and  invasions,  "whenever  the  President  shall  judge  proper."  Sec. 4 
declared  that  the  executive  might  organize  companies  into  battalions, 
etc., and  if  necessary  apportion  staff,  field,  and  general  oificers  among 
the  states  sending  the  soldiers  "as  he  may  deem  proper,"  Sec. 6  ^xki.   pro- 
vided for  the  raising  and  orga^^ization  under  the  direction  of  the  Presi- 
dent of  one  additional  regiment  of  dragoons  on  the  same  basis  as  the 
existing  one;  and  under  sec.  7  he  might  disband  the  same  v/hen  in  his  opin- 
ion the  public  interest  no  longer  req.uired  it,  (5:32-33).  Still  another 
statute  contained  the  provision  that  certain  things  should  be  under  the 
supervision  and  control  of  the  Commissioner  of  the  General  Land  Office, 
"under  the  direction  of  the  President  of  the  United  States."  (3:108). 
A  little  later  Congress  provided  for  Presidential  instructions  on  the 
drwwing  of  money  thereby  appropriated  to  meet  the  obligations  of  treaties 
v/ith  the  Indians.  ( 3:133).  Again  it  provided  that  claims  under  the  act 
in  question  should  be  adjusted  bj   the  Third  Auditor  -Et   \inder  rules  of 
the  Secretary  of  «Jar,"imder  the  direction  and  with  the  assent  of  the 
President  of  the  United  States,"  as  to  c  rtain  natters;  and  such  rules 
should  bd  such  as  the  President  thought  best  calculated  to  obtain  the 
object  of  the  act,  paying  due  regard  to,  etc.  Persons  who  had  turned 
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over  to  the  service  of  the  United  States  a  horse,  etc.,  by  order  of  the 
conimanding  officer^  should  be  paid;  claims  t^  be  adjusted  by  the  Third 
Auditor,  xinder  rules  of  the  Secretary  of  "ar,  with  the  assent  of  the 
President.  (5:204).  A  statute  declared  that  the  Commissioner  of  Pensions 
"shall  execute,  under  the  direction  of  the  Secretary  of  .^ar,  such  duties 
in  relation  to  the  various  pension  laws  as  may  be  prescribed  oy  the 
President."  (5:1b7).  Referring  to  the  way  of  collecting  information  on 

A 

named  subjects.  Congress  at  another  time  provided  that  it  be  done  "as 
shall  be  directed  by  the  President."  The  law  added  that  "it  shall  be  the 
duty  of  the  Secretary  of  State,  uiider  the  direction  of  the  President, 
to  prepare  such  forais,  regulatioiB,  and  instructions,  as  shall  be  neces- 
sary and  proper  to  comply  with  the  provisions  of  this  act."  (5:336). 

An  act  of  historical  interest  is  the  one  which,  in  the  trouble  with 
Great  Britain  over  the  Maine  botmdary,  authorized  the  President  to  resist, 
by  the  use  of  the  army,  navy,  and-militia,  the  British  assertion  by  arms 
of  their  claim  to  the  disputed  territory  in  Maine.  He  might  cause  the 
militia  to  serve  for  not  over  six  months  to  carry  out  that  act  or  the 
act  concerning  the  calling  out  of  the  militia  into  the  service  of  the 
united  States.  Furthermore,  he  might  receive  not  over  fifty  thousand 
volunteers  in  case  of  invasion  or  imminent  threat  thereof  before  Congress 
could  be  convened  to  act.  In  either  event  provided  for  in  this  act  the 

President  might  complete  the  public  armed  vessels  then  authorized  by 

the 
law,  and  equip,  man  and  employ  all  naval  force,  and  build,  purchase,  or 

charter,  arm,  equip,  and  man,  vessels  on  the  northern  lakes  and  rivers 
"as  he  shall  deem  necessary  to  protect  the  United  States  from  invasion 
from  that  quarter."  There  was  a  time  limit  to  the  act.  Ten  million  dol- 
lars were  placed  at  ?iis  disposal  to  carry  out  the  act  ;  but  it  v/as  pro- 
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vided  that  in  case  of  either  contingency,  the  President  might  use  not 
over  one  million  of  this  for  "repairing  or  arming  fortifications  along 
the  seaboard  and  frontier."  (5:35^-3^6). 

The  President  was  granted  discretion  with  reference  to  the  admin- 
istrative matter  of  having  rebuilt  on  the  site  of  the  Post  Office  build- 
ing, which  had  been  burned,  a  fire-proof  structure  for  the  same  purpose. 
(3:353).  Congress  provided  for  executive  direction  and  regulation  of  the 
paying  for  supplies  for  the  navy  out  of  money  appropriated  for  the  sup- 
port of  the  navy.  Sec. 2  read:  "And  be  it  further  enacted.  That  it  shall 
be  the  duty  of  the  Executive  to  provide  such  rules  and  regulations  for 
the  purchase,  preservation,  and  disposition,  of  all  articles,  stores, 
and  supplies,  for  persons  in  the  navy,  as  may  be  necessary  for  the  safe 
and  economical  administration  of  that  branch  of  the  public  service."  It 
was  provided  that  such  regulations  should  be  laid  before  Congress  at 
their  next  session,  (3:333-336).  Stili  again,  the  President  or  the  Sec- 
retary of  the  ITavy  or  the  commander  of  a  souadron  or  a  single  ship  might 
substitute  named  articles  and  molasses  for  each  other  and  for  spirits, 
provided  the  substituted  article  does  not  exceed  the  other  in  value. 
The  men  might  relinquish  the  sp-^rit  part  of  the  daily  ration  under  such 
restrictions  as  the  President  might  authorize,  and  they  should  be  paid 
the  value  thereof  in  money.  (3:347).  An  act  of  1643  continued  the  office 
of  commissioner  of  pensions,  repeated  the  provisions  of  3  Stat,  at  L,  3^9 
with  reference  to  his  duties,  and  added  that  he  should  also  perform 
"such  d-ities  in  relation  to  the  laws  granting  military  bounty  lands  as 
may  be  assigned  to  him  by  the  Secretary  of  "-ar  with  the  sanction  of  the 
President."  (3:397). 
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In  an  act  of  March  3,  1 843, Congress  provided  for  transfers  in  cer- 
tain appropriations.  (3:613).  It  may  be  noted  that  two  years  later  an 
act,  passed  over  the  veto  of  the  President,  provided  that  no  revenue 
cutter  or  revenue  steamer  should  be  built  nor  purchased,  imless  an  ap- 
propriation were  first  made,  (3:793). 


See  also  3  Stat,  at  L.  333,18?, 133, 1 1 B, 1 13, 730,267,33,20b, 137, 7&, 
;^9, 117, 236, 333,2^2. 
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The  Mexican  IVar  did  not  bring  forth  enough  delegations  to  justify 

our  calling  it  a  separate  period  in  the  history  of  the  delegations  of 

legislative  and  sub-legislative  powers  to  the  President,  An  act  dated 

May  13,1846,  declared  the  existence  of  a  state  of  war,  and  authorized 

the  President  to  use  the  militia,  the  army,  and  the  navy,  and  to  call 

for  and  accept  not  over  fifty  thousand  volunteers  to  serve  for  twelve 

months  or  for  the  war.  The  militia  w:.s  not  to  he  compelled  to  serve 

over  siat  months  in  any  one  year,  llie  President  v/as  given  discretion  as 

to  the  organization  of  the  volunteers.  Sec.  t  declared  he  might  complete 

forthwith  all  lUiDlic  armed  vessels  then  authorized  by  law,  and  fit  out 

vessels  as  puDlic  service  vessels,  in  such  numbers  as  he  should  deem 

necessary  for  the  defence  of  the  coxintry.  The  President  was  authorized 

to  increase  the  number  of  privates  in  companies  to  not  over  one  hundred 

(and  to  reduce  to  sixty  four)  for  five  years,  unless  they  were  sooner 

disbanded  by  the  President.  (9:9-1'';  of.  9:20  and  9:438-439), 

An  act  of  June  18,  1&46,  authorized  the  President  to  call,  under 
general 
an  act  that  was  cited,  officers  of  the  militia,  and  to  organize  the  force; 
K 

provided  in  the  said  act,  according  to  his  discretion.  He  might  limit 
the  privates  in  volunteer  comianies  at  from  sixty  four  to  one  hujidred 
men.  He  was  also  authorized  to  appoint  additional  officers  for  the  vol- 
unteers and  the  militia,  not  exceeding  figures  given  for  named  classes 
of  officers,  and  they  were  to  perform  such  duties  as  he  should  direct, 
(y:17-1o).  The  next  llarch  Congress  authorized  the  President  to  organize 
the  ten  regiments  provided  for  in  the  act,  and. to  appoint  not  over  three 
extra  brigadier-generals  and  not  over  twu  major-generals,  if  the  effici- 
ency of  the  service  required,  the  consent  of  the  Senate  being  necessary 
to  the  appointments.  He  was  further  granted  authority  to  accept  the  vol- 
unteers then  in  Llexico  for  service  during  the  war  and  to  organize  the 
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same.  He  was  allowed  to  accept  individual  volunteers  to  fill  vacancies 
in  the  volunteer  troops;  and  was  given  discretion  in  regard  to  the  raa^: 
of  officers  of  equal  grade  in  the  ten  regiments.  Ke  was  authorized  to 
add  certain  named  officers  and  to  decide  upon  their  bonds;  and  to  desig- 
nate four  other  companies,  as  light  infantry.  To  avoid  xinnecessary  ex- 
penses, in  case  of  failure  to  fill  the  ranks,  the  President  could  con- 
solidate deficient  regiments  and  discharge  all  supernumerary  officers. 

(^:184-166). 

giving 
In  January  of  lb4b  Congress  provided  that  in  lieu  of^money  to 

volunteers  as  commiLtation  for  clothing,  as  provided  by  existing  laws, 

the  President  might  give  clothing  itself, as  in  the  regular  army,  (  y:21 0), 

In  July  it  passed  a  pension  act,  which  declared  "That  all  pensions  under 

this  act  shall  be  granted  under  such  rules,  regulations,  restrictions, 

and  limitations  as  the  Secretary  of  »-ar,  v/ith  the  approbation  of  the 

President  of  the  United  States,  may  prescribe."  (9:2>0), 

Turning  from  war  measures  back  to  an  act  of  1847  we  find  Congress 
enacting  that  money  and  goods  which  were  by  treaty  to  be  paid  or  fur- 
nished Indian  tribes  should,  at  the  discretion  of  the  President  or  the 

Secretary  of  War,  be  paid  not  to  chiefs  or  such  persons  as  they  should 

and 
designate,  but  to  heads  of  families  lac,  others  entitled  to  participate 

A 

therein,  or, with  the  consent  of  the  tribe,  be  applied  to  purposes  that 
would  best  promote  the  members  thereof,  under  regulations  of  the  Secre- 
tary 01  Vvar  not  inconsistent  with  treaty  stipulations,  (9:203-£04), 

A  law  passed  in  June  of  lb4b  provided  that  the  Postmaster-General 
under  the  direction  of  the  President  was  empowered  to  charge  on  all 
mailable  matter  in  any  foreign  vescel  the  same  rate  for  American  postage 
which  the  foreign  government  imposed  upon  mailable  matter  conveyed  in 
American  vessels,  and  at  any  time  to  revoke  the  same,  (9:241).  By  a 
statute  of  lo^l  the  Postmaster-General,  with  the  consent  oi  the  President 


might  reduce  or  enlarge,  from  time  to  time,  the  rates  of  postage  upon 

in  order 
all  letters  and  other  mailable  matter"  sent  to  foreign  countries, ,to 

make  better  postal  arrangements  or  coujiteract  any  adverse  measures. 

(9:569).  The  preceding  month  had  witnessed  an  act  providing  for  the 

appointment  by  the  President  and  Senate  of  superintendents  of  Indian 

superintendence 
afiairs,  who  were  to  exercise  general ^ggggrxx&xgg  over  such  tribes  as 

the  President  or  the  Secretary  of  the  Interior  might  direct.  There  v/as 

a  similar  provision  about  Indian  agents.  Discretion  as  to  official  bonds 

was  also  delegated,  i?:  ^'oG-^'oT  ) , 


See  also  y   Stat,  at  L.  1  73,211 ,41^,  1  23-126,3^0,629,  203, ;'77, 597. 
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In  1b32  Congress  authorized  the  Postmaster- General,  by  and  with 
the  advice  and  consent  of  the  President,  to  make  reciirrocal  arrangements 
with  neighboring  covintries  for  the  transportation  of  mails  by  each 
country  across  the  territory  of  the  other;  such  arrangements  to  be  annul- 
led by  the  Iresident  or  by  joint  resolution  of  Congress,  upon  notice 
of  one  month,  (10:141).  Vnhen  the  cost  in  any  United  States  land  district 
was  one  third  of  the  revenue,  the  President  might  discontinue  the  land 
office  and  annex  the  district  to  some  other  adjacent  district  or  distri- 
cts. (1C:154),  The  President  was  empowered  to  change  the  location  of 
the  several  land  offices  and  to  establish  the  same  from  time  to  time  at 
such  other  place  in  the  district  as  he  might  deem  expedient,  (10:ZC4-; 
cf.  10:244),  The  Secretary  of  the  Treasury,  with  the  approbation  and 
consent  of  the  President,  v/as  to  appoint  such  other  officers  and  clerks 
and  to  authorize  such  assistants,  workmen,  and  servants  as  were  necessary 
for  the  assay  office  and  its  business,  at  a  compensation  approved  by  the 
President,  provided  it  does  not  exceed  a  named  limit.  The  same  head  of 
the  department  might  v/ith  the  approval  of  the  President  make  necessary 

regulations  for  the  adjustment  of  accounts  between  the  respective  of- 

the 
ficers,  upon  transfers  of  bullion  or  coin  between  assay  office,  the  mint, 

and  the  Assistant  Treasurer  in  Nei?  York,  (10:212-213),  The  proceed- 
ings of  summary  courts-martial  should  be  conducted  with  as  much  con- 
ciseness and  precision  as  justice  allows,  and  under  forms  and  rules 
prescribed  by  the  Secretary  of  the  Navy, with  the  approval  of  the  Presi- 
dent, (10:62&).  A  law  of  "^oy^   provided  that  arms  be  distributed  to  the 
Territories  and  the  District  of  Columbia,  "in  such  quantities  and  under 
such  regulations  as  the  President,  in  his  discretion,  may  prescribe." 
An  appropriation  of  so  much  as  may  be  necessary  not  exceeding  a  named 
amount  was  made  to  enable  the  President  to  carry  out  that  part  of  the 
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act  which  rrlated  to  the  use  of  an  additional  military  force, 


See  also  10  Stat,  at  L.  10,98,247,616-617.575-576,119.626,62^,297, 
654,99,276. 
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On  Auf-ust  16,18^6,  Congress  passed  a  long  statute  dealing  with  the 
consular  service, v;hich  contained  various  delegations  to  the  President. 
Sec.  6  provided  that  the  chief  executive  might  appoint  three  interpreters 
of  Chinese,  determine  their  pay  provided  it  was  not  in  excess  of  a  named 
sum,  and  "assign  such  interpreters,  from  time  to  time,  to  such  consu- 
lates in  China,  and  with  such  duties,  as  he  may  think  proper."  Sec.  7 
authorized  him  to  appoint  not  over  twenty  five  citizens  of  the  United 
States  at  one  time  as  consul^'^'pupils,  sxA   to  determine  their  pay,  and  to 
assign  them  to  such  consuls  and  with  such  d^.ties  as  he  thought  proper. 
The  law  enjoined  the  President  to  obtain  satisfactory  evidence  of  their 
gualif ications  and  fitness  before  appointing  them.  The  statute  gave  the 
President  discretion  as  to  the  bonds  of  consuB  generalBf,  consuls,  and 
commstcial  agents.  See.  14  read  as  follows:  "That  the  President  be,  and 
he  is  hereby  authorized  to  define  the  extent  of  country  to  be  embraced 
within  any  consulate  or  commercial  agency^ and  to  provide  for  the  appoint- 
ment of  vice  consuls,  vice  commercial  agents,  deputy  consuls,  and  con- 
sular agents,  therein,  in  such  manner  and  under  such  regulations  as  he 
shall  deem  proper;  but  no  compensation  shall  be  allowed  for  the  services 
of  any  such  vice  consul,  or  vice  oommeroial  agent,  beyond  nor  except  out 
Of  the  allowance  made  by  this  act  for  the  principal  consular  officer  in 
whose  place  such  appointment  shall  be  made;  and  no  vice  consul,  vice  com- 
mercial agent,  deputy  consul, or  consular  agent,  shall  be  appointed  other- 
wise than  in  such  manner  and  under  such  regulations  as  the  President 
shall  prescribe  ,  pursuant  to  the  provisions  of  this  act."  Sec.  13  gave 
the  ^'resident  discretion  as  to  how  much  of  the  compensation  and  fees 
should  go  to  vice  consuls  and  vice  commercial  agents.  The  executive  might 
subject  any  consul  or  vice  consul  to  the  prohibition  as  to  trade  mention- 
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ed  in  the  act,  and  might  require  from  itany  of  them  such  oond  as  was  pro- 
vided in  the  act,  "whenever  he  shall  think  the  public  interests  will  be 
promoted  t'i^ereby."  Sec.  16  authorized  the  President  to  prescribe  from 
time  to  time  the  rates  of  fees  to  be  charged  for  official  services,  and 
to  define  official  services  besides  what  was  expressly  made  such  by  law, 

adapting  the  same,  by  such  differences  as  were  necessary,  to  each  le- 

that 
gation,  consulate,  or  commercial  agency.  Sec.  22  said  the  executive  might 

provide  at  the  public  expense  all  such  stationery,  etc.,  as  he  thought 
necessary  for  the  several  legations,  etc.;  that  v/hen  he  thought  there 
was  sufficient  reason  therefor,  he  might  allow  consuls  general,  etc., 
who  were  not  allowed  to  trade,  office  rent  not  in  excess  of  ten  per 
cent,  of  their  annual  pay;  and  that  he  might  "prescribe  such  regulations, 
and  make  and  issue  such  orders  and  instructions,  not  inconsistent  with 
the  constitution  or  any  lawx  of  the  United  States,  in  relation  to  the 
duties  of  all  diplomatic  and  consular  officers,  the  transaction  of  their 
business,  the  rendering  of  accounts  and  returns,  the  payment  of  com- 
pensation, the  safe-keeping  of  the  archives,  and  public  property  in  the 
hands  of  all  such  officers,  the  communication  of  infoniiation,  and  the 
procurement  and  transmission  of  the  products  of  the  arts,  sciences, 
manifactures,  agriculture,  and  commerce,  from  time  to  time,  as  he  .Tiay 
think  conducive  to  the  public  interests."  It  was  expressly  made  their 
duty  to  conform  to  such  regulations,  orders,  and  instructions.  The  next 
sec.  provided  that  the  Secretary  of  State  should  cause  passports  to  be 
granted,  issued,  and  verified  in  foreign  countries  "ii^   such  diplomatic 
or  consular  officers  of  the  United  States,  and  under  such  rules  as  the 
President  shall  designate  and  prescrioe  for  or  on  behalf  of  the  United 
States;  but  this  was  followed  by  details  as  to  the  issue  of  passports 
under  such  circtunstances.  Sometimes  in  the  laws  a  broadly  stated  dele- 
gation is  limited  by  detailed  prescriptions  of  the  law.  Such  limitations 
and  qualifications  do  not  often  appear  in  this  siunmary.  ( // •' -^  "^  ~-'  >^;  ^  V- 
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Another  statute  of  lo^6  provided  that  v;hen  a  citizen  of  the  United 
States  discovers  guano  on  an  island  which  is  not  within  the  jurisdiction 
of  any  other  government  nor  occupied  ay   its  citizens,  and  takes  peace- 
able possession  of  the  same,  such  island  may,  "at  the  discretion  of  the 
President  of  the  United  States, x  he  considered  as  appertaina.n.g  to  the 
United  States,"  provided  that  detailed  notice  and  satisfactory  evidence 
be  furnished  the  Department  of  State.  The  said  discoverer^  are  to  fur- 
nish bond,"v«-ith  such  penalties  or  securities  as  may  be  rec^uired  by  the 
President", to  do  certain  things.  The  President  may  "at  his  discretion" 
use  the  land  and  naval  forces  of  the  United  States  to  protect  the  rights 
of  the  said  discoverers  or  their  assigns,  as  aforesaid.  ( 1 1  : 1 1  ^i-l  2D), 

An.   act  of  lo57  provided  a  method  of  paying,  ujider  regulations  of 

of  monies 
the  Secretary  of  the  Interior,  all  disbursements .^o  fmlfill  treaties 

with  Indians^  then  or  thereafter  approiriated  tJa«i^(rfop,  such  method  to 
be  adopted  at  the  discretion  of  the  President.  (11:165).  The  Secretary 
of  State  v/as  authorized  at  the  discretion  of  the  President  to  contract, 
in  regard  to  the  laying  down  of  a  submarine  cable,  by  furnishing  not 
over  two  ships,  and  for  the  use  thereof  by  the  government  of  the  United 
States,  on  terms  that  seem  to  the  President  just  and  reasonable,  not 
exceeding,  etc.  Provisos  ^.n  the  lav/  largely  took  away  the  discretion 
apparently  conferred,  excdpt  that  tariffs  for  the  use  thereof  by  the 
public  were  to  be  fi:^ed  by  the  Secretary  of  the  Treasury  and  the  British 
government.  ( 1 1 : lp7-l ob  ) .  The  President  was  authorized  to  establish  ad- 
ditional land  offices  not  exceeding  three  in  the  State  of  California, 
to  fix  the  boundaries  thereof,  to  adjust  the  boundaries  of  any  and  all 
land  districts  in  the  said  State,  and  to  remove  the  offices.   (11:262). 
Congress  empov;ered  the  executive  to  receive  into  the  service  one  regi- 
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ment  of  Texas  mounted  volunteers, for  the  defence  of  the  frontier,  for 

a  period  of  eighteen  months  uiless  sooner  discharged  by  the  President, 

They  were  to  bp  armed  at  the  expense  of  the  United  States,  as  the  Pres- 

^\\ 
ident  should  direct.  ( 1 1  :  26^-<i63 ) .  In  11  Stat,  at  L.  the  President  was 

A 

given  limited  discretion  as  to  naming  vessels  in  the  navy.  But  such  dis- 
cretion,besides  being  particular,  scarcely  involves  the  creation  of  le- 
gal rights  and  obligations.  An  act  of  1^53^,  in  sec.  7,  provided  for  the 
approval  by  the  President  of  rules  for  the  Indian  service;  but  this  did 
not  involve  his  approval  of  administrative  ordinances,  because  the  law 
declared  the  said  rules  should  not  go  into  effect  until  enacted  by 
Congress.  { 1 1 :4G1  ), 

See  also  11  Stat,  at  L.  5^,>6, 134,43ij,  ji^,^9,;)l  ^',  1  b6-l  o7,22b,22$},262ff , 
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III 

By  way  of  introduction  to  the  delegations  of  tnis  third  period,  we 
need  only  briefly  repeat  that  it  includes  the  years  of  the  Civil  V/ar, 
when  within  the  brief  span  of  four  years  Congress  delegated  to  the  exec- 
utive more  numerous  powers  than  in  any  other  short  period,  unless  we  an- 
ticipate the  volume  of  delegations  to  President  V/ilson  in  the  filth 
period.  It  is  scarcely  necessary  to  add  that  the  delegations  were  also 
more  important  than  in  any  other  periods  except  those  of  the  other  two 
national  crises. 

The  lesson  which  forces  itself  upon  one's  attention  is  that  Congress 

has  been  thoKDUghly  imbued  with  the  traditional  Anglo-Saxon  conception 

for  the  most  part 
of  the  r-elation  of  legislation  and  administration,  and  has.  onljc  departed 

from  its  precepts  when  faced  v/ith  problems  which  needed  for  their  solu- 
tion quiclc  and  flexible  action  which  it  would  ha\i„  ^een  fatal  for  the 
legislative  body  to  anticipate  by  trammeling  the  executive  with  minute 
prescriptions.  The  needs  of  actual  v/arfare,  even  more  than  the  needs  of 
commercial  warfare  such  as  v;e  carried  on  with  France  at  the  v^w',''  close 


of  the  nineteenth  century,  req.uire  action  which  is  conditioned  upon  the 
actions  of  a  hostile  nation  or  section  of  the  country  over  «<^rin«n  ni'.<.fTiM.ai. 
the  government  has  no  control.  V/ar  must  be  carried  on  by  the  executive; 
even  if  reconstruction  may  be  carried  on  after  a  fashion  by  the  legisla- 
ture. In  the  Civil  7/ar  the  executive  could  not  even  wait  for  legislative 
•authorization;  and  such  authorization  had  to  come  in  the  form  of  acts  of 
indemnity,  a  sort  of  SJL   "Post  facto  form  of  delegation.  And  hence  it  is 
that  many  of  President  Lincoln's  acts  must  be  treated  under  the  head  of 
the  delegated  power  of  ordinance.  Considered  as  an  independent  exercise 
of  power,  the  call  for  volunteers  in  the  beginning  of  the  conflict  was 
simply  an  ill(^gal  act,  for  the  obvious  reason  that  the  Constitution  del- 
egates to  Congress  in  express  terms  the  i  ov/er  to  raise  armies.  Por  this 
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reason  we  have  not  dealt  with,  this  call  for  troops  in  the  chapter  on 
the  independent  or'dinance-making  pov/ers  of  the  President.  But  on  a 
recognized  principle  of  agency  that  omnis  ratihabitio  retrotrahitur 
£jL  mandato  equiparatu,r  it  is  permissible  for  Congress  to  validate 
by  ratification  such  executive  action,  provided  such  ratification 
does  not  result  in  making  criminal  so:ne  act  which  was  not  such  at 
the  time  the  President  acted,  and  provided  further  that  it  does  not 
sanction  any  executive  action  which  Congress  could  for  any  reason  not 

have  authorized  in  the  first  place. 

1.   See  the  ODinion  in  the  Irize  Cases. 
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To  the  enumeration  in  chronological  order  of  the  delegations  of  the 
third  period  in  the^  history  of  such  delegations  we  may  noij  address  our- 
selves. An  act  of  July  l^.lS^l,  provided,  in  sec.  2,  that  the  President 
might  cause  a  custom-house  to  he  established  in  any  secure  place, in  a 
disturbed  district,  even  on  board  vessel,  in  the  district  or  at  sea  near 
the  coast;  and  that  the  Secretary  of  the  Treasury  with  the  approbation 
of  the  President  should  "make  proper  regulations  for  the  enforcement  on 
shipboard  of  such  provisions  of  the  laws  regulating  the  assessment  and 
collection  of  duties  as  in  his  judgment  may  be  necessary  and  practicable T 
Sec.  1  had  provided  that  the  President  might  cause  duties  to  be  collec- 
ted at  any  port  of  delivery  in  s-^id  districts.  Sec.  3  gave  him  power  to 
use  force  to  prevent  the  unlawful  detention  of  vessels  from  the  proper 
officers  of  the  customs.  Sec.  4  declared  that  the  executive  might  close 
the  port  or  ports  of  entry  in  said  dis^ticts  upon  notice  by  proclamation; 

and  that  "thereupon  all  right  of  importation,  etc shall  cease 

until"  the  ports  were  "opened  by  order  of  the  President  on  the  cessation 
of  such  obstructions."  The  statute  added  a  penalty  of  forfeiture  for  try- 
ing to  enter  after  ouoh  proclamation  were  issued.  Sec.3  provided  that 
whenever  the  President  called  forth  the  militia,  and  the  insurgents  failed 
to  disrerse  by  the  time  they  were  directed  to  do  so  and  claimed  to  act 
for  any  state  or  states,  and  such  claim  was  not  repudiated  by   the  persons 
exercising  the  functions  of  government  of  such  state  or  states,  and  the 
insurrection  was  not  suppressed  by  such  state  or  states,  the  President 
might  by  proclamation  declare  the  inhabitants  thereof  or  any  section  or 

part  thereof,  to  be  in  a  state  of  insurrection  against  the  United  States; 

therewith 
and  that  thereupon  all  commercial  intercourse  should  cease  and  be  malaw- 

ful  as  long  as  hostility  continued;  and  goods  and  vessels  Engaged  in 

such  illegal  trade  should  be  forfeited  to  the  United  States;  provided, 

that  the  President  might  in  his  discretion  license  intercourse  with  such 
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part  thereof,  in  suoh  articles,  for  suola  time,  and  by  such  persons,  as 
he  deemed  proper;  such  intercourse  to  take  place  only  in  pursuance  of 
rules  and  reflations  prescribed  by  the  Secretary  of  the  Treasury.   Sec. 
6  declared  that  after  such  Presidential  proclamation  any  ship  "belong- 
ing in  whole  or  part  t:  any  citizen  or  inhabitant  of  such  regions  which 
should  be  found  at  sea  or  in  any  port  of  the  rest  of  the  United  States, 
should  be  forfeited,  (12:2^3-2^8),  Sec. 7  provided  that  the  President 
might  use  other  vessels  in  addition  to  revenue  cutters. 

Only  a  few  days  after  the  passage  of  this  act  Congress  authorized 
the  President  to  accept  the  services  of  volunteers,  not  over  five  hundred 
thousand  in  number;  provided,  they  be  taken  for  such  time  as  the  Pres- 
ident might  direct,  betv/een  six  months  and  three  years,  and  be  disbanded 
at  the  end  of  the  v/ar.  All  provisions  of  law  relative  to  three  year  vol- 
unteers were  to  apply  to  all  who  had  been  or  might  be  accepted  for  not 
less  than  six  months.  The  President  was  to  issue  his  proclamation  stating 
the  number  desired  and  the  states,  having  reference  to  the  numbers  in 
service  from  the  several  states  and  the  exigencies  of  the  service,  and 
equalizing  as  far  as  practicable  the  numbers  frcrm  the  several  states  ac- 
cording.to  the  federal  population.   Sec,  2  provided  that  the  said  volun- 
teers should  be  formed  by  the  President  into  regiments  of  infantry,  or 
into 

Ef^cavalry  and  artillery  not  to  exceed  one  company  of  each  to  every  reg- 
iment of  infantry  and  to  be  organized  as  in  the  regular  service.  (12; 
^68-271),  Three  days  thereafter  Congress  authorized  the  executive  to 
accept  the  services  of  not  over  five  hundred  thousanf;"  volunteers,  to  be 
organized  according  to  a  named  statute,  and  armed  as  the  President  miy 
direct.  They  were  to  be  in  service  "during  the  war."  The  President  was 
given  discretion  as  to  the  number  of  major-generals  and  brigadier  gen- 
erals, (12:274). 
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Sec.  1  of  a.Lotlier  statute  gave  the  President  the  decision  of  numer- 
ous points  relative  to  the  increase  of  the  regular  army.  3ec.  6  provi- 
ded that  this  increase  might  be  reduced  within  one  year  after  the  rebel- 
lion to  a  number  not  exceeding  twehty  five  thousand  men, unless  otherv/ise 
provided  by  Congress, Sec.  7  provided  that  this  reduction  be  carried  out 
by  the  President.  (12:279-281). 

Congress  also  authorized  the  President  to  call  forth  the  militia 

and  use  the  land  and  naval  forces  to  enforce  the  faithful  execution  of 

the  laws  against  rebellion,  unlawful  obstructions,  etc,  'iiiTienever  in  his 

judgment  it  was  necessary  to  do  so,  he  should  by  proclamation  order  the 

dispersal  of  rebels  vjithin  a  limited  time.  The  militia  called  into  the 

service  as  above  provided  should  oo  continued  therein  until  discharged 

by  proclamation  of  the  iresident,  though  not  after  sizty  days  after  the 

next  regular  session  of  Congress.  As  a  sanction  to  the  pov/ers  conferred 

upon  the  President  Congress  added  that  every  officer  or  private  of  the 

the  fK. 
militia  who  failed  to  obey|orders  of  the  President  in  any  such  case 

tried         '^ 
should  be  jmdcxiiEt  by  court  mattial  and  punished  according  to  penalties 

set  forth  in  the  ajc.  ( 1 2: 2b1-2b2  ) . 

A  law  provided  that  the  power  of  the  President  to  declare  the  in- 
habitants of  any  state  or  , art  thereof  to  be  in  a  state  of  insurrection 
should  include  the  inhabitants  of  any  state  or  part  thereof  where  in- 
surrection against  the  United  States  should  be  foujid  at  any  time  by  the 
President  to  exist,  (12;2b4),  (See  12:2^7).  'j'ith  respect  to  the  provis- 
ion about  volunteers  at  p.  265,  the  President  might  accept  such  volun- 
teers v/ithout  a  previous  proclamation,  and  in  such  numbers  from  any 
state  or  states  as,  in  his  discretion,  the  public  service  might  require. 
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(12:263).  xlie  President  and  Senate  were  empowered  to  appoint  consuls 
"at  any  foreign  po-rts  v/hcre  he  shall  deem  it  advisable,"  in  order  to 
prevent  piracy,  such  consuls  to  be  pai.d  not  over  fifteen  hundred  dol- 
lars and  to  hold  office  during  the  pleasure  of  the  President.  Their 
compensation  was  to  cease  after  the  v;ar.  During  the  insxirrection  the 

President  might  increase  the  compensation  of  consuls  to  not  over  fif- 

arrange.'-ent 
teen  hundred  dollars,  this. to  cease  xwith  the  coming  if  internal  peace. 

(12:2&5).  Retired  officers  of  the  array,  navy,  and  marine  corps  should 
perform  such  duties  as  the  ^resident  should  deem  them  capable  of  per- 
forming, and  such  as  the  ^ublic  service  required.  The  chief  executive 
v/as  also  granted  other  discretion  with  reference  to  wagoners,  chaplain^, 
retirement  for  disablement,  etc.  ( 1 2:2b7-29l  ),  Congress  gave  the  Presi- 
dent the  pov/er  to  divide  the  country  into  convenient  collection  districts 
for  the  collection  of  the  direct  tax.  (12:296).  The  President  v/as  "author- 
ized" to  "instruct"  commanders  and  others  to  subdue,  seize,  take,  and 
send  to  port  any  vessel  or  boat  built,  purchased,  fitted  out,  or  held 
for  purposes  of  piratical  aggressions.  (12:315),  It  was  irovided  that 
if,  during  the  existing  or  a  future  insurrection  against  the  government, 
after  the  President  declared  by  proclamation  that  the  laws  were  opposed 
and  that  the  execution  of  them  could  not  be  carried  out  by  the  ordinary 
judicial  means,  any  person  used  his  property  to  aid  such  insurrection, 
then  all  such  property  woui.d  be  lawful  subject  of  prize  and  capture, 
v/herever  found.  It  v;as  made  the  duty  of  the  President  to  cause  such 
property  to  be  seized,  confiscated,  and  condemned.  (12:pl'/). 

On  August  6,  lfc6l,  it  was  enacted  "That  all  the  acts,  proclamations, 
and  orders  of  the  President  of  the  United  States,  after  the  fourth  of 
March,  eighteen  hundred  and  sixty-one,   respecting  the  array  and  navy  of 
the  United  States,  and  calling  out  or  relating  to  the  militia  or  volun- 
teers from  the  States,  are  hereby  approved  and  in  all  respects  legal- 
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ized  and  made  valid,  to  the  same  intent  and  v/ith  the  same  effect  as  if 
they  had  been  issued  and  done  imder  the  previous  express  authority  and 
direction  of  the  Congress  of  the  United  States."  (12:326).  This  delega- 
tion after  the  event  v/orJced  to  cure  the'^legal  character  of  acts  like 
the  calling  for  volunteers  which  the  President  had  performed  without 
Congressional  authorization.  The  ratification  of  such  executive  action 
could  not  make  valid,  however,  anything  which  Congress  itself  c  uld  not 
have  authorized  in  the  first  place. 

A  statute  dated  January  31,  1b62,  provided  "That  the  President  pf 
the  United  dtates.when  in  his  judgment  the  puolic  safety  may  require  it, 
be,  and  he  is  hereby  authorized  to  take  pessession  of  any  or  all  the  tel- 
egraph lines  in  She  Jnited  '^tates,  their  offices  and  appurtenances;  to 

tske  possession  of  rx).-^   or  all  the  railroad  lines  in  the  United  "States, 

appendages  and 
their  rolling-stock,  their  offices,  shops,  buildings,  and  all  their^p- 

purtenances;  to  prescribe  rules  and  regulations  for  the  j.olding,  using, 
and  maintaining  pf  the  aforesaid  telegraph  and  railroad  lines,  and  to 
extend,  repair, and  complete  tne  same,  in  the  manner  most  conducive  to 
the  safety  and  interest  of  the  Government;  to  place  under  military  con- 
trol all  the  officers,  agents,  and  employes  belonging  to  the  telegraph 
and  railroad  lint  s  thus  taken  possession  of  oy  the  President,  so  that 
they  sb^ll  be  considered  as  a  post  road  and  a  part  of  the  military  estab- 
lishment of  the  United  otates,  subject  to  all  the  restrictions  imposed 
Xi-^   the  rulis  and  articles  of  war." 

I3ec.  2  en^cted^^That  any  attempt  by  -.  n'^   party  or  parties  whomsoever, 
in  any  State  or  -'istrict  in  which  the  laws  of  the  United  states  are  or- 
posed,  or  the  execution  thereof  obstructed  oy  insurgents  and  rebels  a- 
gainst  the  United  States,  too  powerful  to  be  suppressed  by  the  ordinary 
course  of  Judicial  proceedings,  to  resist  or  Interfere  with  the  unrest- 
rained use  by  the  Government  of  the  property  described  in  the  preceding 
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section,  or  rny  attempt  to  injure  or  destroy  the  property  aforesaid, 
sh§ll  be  punished  as  a  military  offence,  oy  de?  th,  or  such  other  pen- 
Elty  as  a   court-marti&J.  may  impc  se," 

,^ec.3   enacted   further   "That  three   coramissicners  shall   be   appoint- 
ed  by  the   President   of  the   United   rotates, by  and  with  the   advice  and 
consent   of  the   Senate,  to  assess  and  determine    the   4*4»«' damages   suffered, 
or   the   corapensetion  to  which  any  railroad   or   telegra;)h  company  mey  be 
entitled  by  reason  of  the   railroad  or  telegraph  line   being  seized  and 
used  under    the   authority   conferred   by  this  ^ct,    and   their  awaafd  shall 
be   submitted   to    ^^ongress   for   their  action." 

bee.  4   provided  "That   the    trftnspdrtation  of  troops,    munitions  of 
war,    equipments,   military  property  and    stores,    throughout   the    United 
•states,    shall   be  under   the    immediate  control  and   supervision  of  the    bec- 
ret&ry  of  .»8r  and   such  agents  as  he   may  appoint;    and  ?-ll  rules,    regula- 
tions,articles,    usages,;  nd  laws   in  conflict  witii  this  provision  are 
hereby  annulled." 

bee.    5   declared   "That   the   compensation  of  each  of   the   commission- 
ers  aforesaid   Siiall  be   eight  do   lars  per   day  while    in  sctuai   service; 
and   that    the  provisions  cf  this  act,    so    far  as   it  relates    to    the   operat- 
ing end  using  s;  id  railroads  end   telegraphs,    shall   not  be   in  force   sny 
longer   than  is   necessary   for  the   suppression  of  the   rebellion."(lE  :334- 
355). 
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The  Tresident  was  empowered  to  order  vessels  of  the  United  States 
to  examine  all  vessels  navigated  or  owned  in  whole  or  in  part  by  citi- 
zens and  licensed  under  oxit  laws,  wherever  they  might  be,  whenever 
masters  suspected  that  "ccolies"  were  being  transported  in  violation  of 
the  act,  and  on  sufficient  proof  to  cause  the  vessel  to  be  delivered  to 
the  marshal  to  be  held  and  disposed  of  according  to  the  terms  of  the  act. 
(12:341).  Congress  provided  that  the  President  should  by  his  proclamation 
declare  in  what  states  and  parts  of  states  the  said  insurrection  existed, 
and  the  said  lands  were  made  chargeable  with  their  portions  of  the  direct 

tax,  the  same  plus  a  penalty  to  be  a  lien  on  such  lands  v/ithout  further 

but  some 
proceedings.  Here  the  President  vms  to  determine  a  fact;  i±±±3tK  discre- 
tion would  be  involved.  The  act  provided  for  tax  commissioners  for  the 
rebel  states,  who  "shall  from  time  to  t-me  make  such  temporary  rules  and 
regulations  and  insert  such  clauses  in  the  said  leases  as  shall  be  just 
and  proper  to  secure  proper  and  reasonable  employment  and  support,  at 
wages  or  upon  shares  of  the  crop,  of  such  persons  and  families  as  may 
be  residing  upon  the  said  parcels  or  lots  of  land,  which  said  rules  and 
regulations  are  declared  to  be  subject  to  the  approval  of  the  President."' 
The  commissioners  might  sell  instead  of  leasing,  under  the  direction  of 
the  President. jt  (12:422-426).  In  a  statute  concerning  a  transcontin- 
ental railroad  the  President  was  authorized  to  decide  several  matters 
about  Junctions  and  the  like.  (12:4^3-496).  The  executive  was  Q^-ven   the 
authority  to  suspend  and  lostpone  wholly  or  in  vart  at  and  during  his 
discretion  appropriations  heretofore  or  hereafter  made  to  carry  into 
effect  treaty  stipulations  or  otherwise,  in  behalf  of  any  tribe  of  In- 
dians all  or  any  lart  of  whom  were  in  a  state  of  actual  hostility  to 
the  government;  but  he  was  authorized  to  spend  such  part  as  he  deemed 
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necessary  for  the  relief  of  individual  members  driven  out  because  of 
friendship  to  the  government,  for  v/hich  an  account  should  be  rendered 
to  Congress.  Also,  where  the  "tribal  organization"  -f  any  tribe  was  in 
actual  hostility  the  President  might  by  proclamation  declare  all  treaties 
therev;ith  abrogated  bj   such  tribe  if  it  could  be  done  consistently  with 
±kK  good  faith  and  legal  and  national  obligations.  (12:52b), 

Sec.  3   of  an  act  of  1662  provided  that  "the  orders,  regulations, 
and  instructions,  heretofore  issued  by  the  Sectetary  of  the  Ilavy  be, 
and  they  are  hereby,  recognized  as  the  regulations  .f  the  IJavy  l^epart- 
ment,  subject,  however,  to  such  alterations  as  the  Secretary  of  the 
Havy  may  adopt,  with  the  approbation  of  the  President  of  the  United 
States."  (12: 365). 

A  rather  unusual  provision  is  contained  in  seo.  2  of  an  act  of 
1662,  v/hich  provided  for  the  discharge  from  imprisonment  in  the  peni- 
tentiary of  the  District  of  Columbia  ui.der  sentences  of  courts -martial 
of  persons  in  the  military  service,  unless  they  were  committed  by 
xacttrial  before  the  criminal  court  of  the  District;  such  discharge  to  be 
made  "upon  such  terros  and  conditions  of  further  punishment  as  the  Pres- 
ident of  the  United  States  may,  in  his  discretion,  impose  as  a  commu- 
tation of  said  sentence."  It  was  no  doubt  meant  that  the  President 
should  fix  a  less  penalty  in  mitigation  of  the  imprisonment;  but  with 
this  limitation  there  was  here  delegated  to  the  executive  the  power  to 
fix  the  sanction.  But  the  delegation  of  such  a  power  in  regard  to  mil- 
itary offences  is  very  different  from  a  similar  delegation  in  respect 
to  crimes  committed  by  private  persons.  (1^:^09). 

Congress  provided  that  the  President  might  employ  "as  many  persons 
of  Africa^  descent  as  he  may  deem  proper"  to  suppress  the  rebellion, 
and  that  "for  this  purpise  he  may  organize  and  use  them  in  such  manner 
as  he  may  judge  best  for  the  public  welfare."  He  was  authorized  to 
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provide  for  the  colonization  in  some  tropical  country  of  such  negroes 
freed  by  the  act  as  were  v.illing  to  emigrate,  after  ^retting  the  con- 
sent of  the  government  to  protect  them,  wath  the  rights  of  freemen. 
Also  he  might  by  proclamation  extend  pardon  and  amnesty  to  rebels 
"with  such  exceptions  and  at  such  time  and  on  such  conditions  as  he  may 
deem  expedient  for  the  public  welfare."  (12:392).  It  v/as  by  st  tute 
declared  lawful  for  the  President  to  arrange  with  foreign  governments 
having  tropical  possessions  to  receive  from  t.ie  United  '^tates  for  not 
over  five  years  all  negroes  delivered  from  vessels  seized  in  the  slave 
trade  by  the  United  States  commanders,  and  to  instruct,  care  for,  and 
employ  them,  at  wages,  under  regulations  agreed  upon,  fcr  not  over 
five  years  from  their  landing;  provided,  that  the  the  United  States 
incur  no   expense  after  landing  ,  and  that  the  arrangement  might  be 
renewed  by  the  President  for  not  over  five  years  at  a  time.  The  execu- 
tive was  "authorized  to  issue  instructions  to  the  commanders  of  the 
armed  vessels  of  the  United  States,  directing  them,  v;henever  it  shall 
be  practicable,  and  under  such  rules  and  regulations  as  he  shall  pre- 
scribe," to  proceed  directly  to  agreed  places  and  there  to  deliver 
the  Slaves,  afterwards  taking  the  vessels  and  the  persons  engaged  in 
the  slave  trade  to  the  prober  place  for  trial  and  adjudication.  ( 1 2;^/'-- 
5/3;  cf.  12:40,41),  Congress  provided  for  the  discretionary  dismissal 
of  any  officer  by  the  President;  and  recognized  and  accepted  the  vol- 
unteer engineer  regiments,  mustered  under  the  orders  of  the  President 
or  of  the  Secretary  of  V/^.r.  (12:  394-^97).  It  also  declared  that  con- 
tracts or  agreements  of  the  government  involving  bribery  "may,  at  the 
oition  of  the  President  of  the  United  States,  be  absilutely  null  and 
void."  ( 1 2:397-39b).  The  President  was  authorized  to  estatjlish  aiid  or- 
ganize army  corps  "according  to  his  discretion."  'Whenever  he  called 
forth  the  militia,  he  might  specify  in  t-e  call  a  period  of  not  over 
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nine  months,  the  militia  to  serve  during  that  period  unless  sooner  dis- 
charged by  the  President.  And  Congress  further  provided  that  "If  by 
reason  of  defeats  in  existing  laws,  or  in  the  execution  of  them,  in  the 
several  States,  or  any  of  them,  it  shall  be  found  necessary  to  provide 
for  enrolling  the  militia  and  otherwise  putting  this  act  into  execution, 
the  President  is  authorized  in  such  cases  to  make  all  necessary  rules 
and  regulations;"  to  which  were  added  by  the  statute  certain  details  as 
to  such  enrollment.  (12:^^^7-600).  The  President  was  further  au'.horized 
to  accept  additional  volunteers  not  exceeding  one  hundred  thousand  for 

nine  months  unless  sooner  discharged;  and  to  accept  volunteers  for  twelve 

negroes 
months  to  fill  up  the  regiments.  He  might  receive  into  the  service  of 

the  United  states,  v/ho  "shall  be  enrolled  and  organized  under  such  regu- 
lations, not  inconsistent  v;ith  the  Constitution  and  laws,  as  the  Presi- 
dent may  prescribe."  ( 1  2:  35/7  :600  ) , 

An  act  of  July  17,1o62  prescribed  court-m-.rtial  punishment  for  "any 
person  in  the  navy"  who  should  "violate  or  refuse  obedience  to  any  law- 
ful general  order  or  regulation  issued  by  the  Secretary  of  the  Ilavy." 
(12:602-603). 

General  courts-martial  were  to  be  convened  by  the  President,  the 
Secretary  of  the  i^avy,  or  naval  commander,  v/hen  they  deemed  necessary; 
but  none  was  to  be  convened  in  the  waters  of  thd  United  States  by  a 
commander  unless  by  express  authority  of  the  President;  and  provisos 
were  added  concerning  the  composition  thereof.  (12:6C3).  Courts  of  in- 
ouiry  might  be  ordered  by  the  President,  the  Secretary  of '  the  IJavy,  or 
a  commander,  provided,  etc.  (12:60^). 

July  14,1b62,  Congress  declared  that  the  railroad  act  in  12  Stat, 
at  L.  354  should  not  be  construed  to  authorize  the  construction  of  a 
railroad  or  the  onrapletion  of  a  line  the  greater  part  of  which  was  un- 
completed v/hen  the  act  was  approved  or  to  authorize  engaging  in  any 
work  of  railroad  construction.  So  much  thereof  as  authorized  the  Presi- 


and 

dent  to  extend  ax.  complete  any  railroad  was  repealed.  (12:6^:5), 

An  act  of  February  7,  lo63,  authorized  the  Governor  of  Kentucky, 
with  the  consent  and  direction  of  the  Iresident,  to  raise  a  volunt:.er 
force  of  not  over  twenty  thousand  in  his  state  for  tv/elve  months,  pro- 
vided the  President  might  employ  them  outside  the  state.  They  v/ere  to 
be  subject  to  the  command  of  the  President,  who  might  have  not  over  tv/o 
regiments  made  mounted  riflemen.  Sec.  6  of  the  act  provided  ohat  the 
President  "shall  have  power  to  make  such  other  regulations  in  regard  to 
the  org^-nization  and  service  of  this  force  as  he  shall  deem  expedient 
for  the  interest  ^f  the  service."  By  the  next  sec.  it  was  provided  that 

by  the  consent  of  the  President  these  volunteers  might  become  a  part  of 

rules  and 
the  three  year  volunteers,  "according  to  such^ regulations  as  the  Presi- 
dent of  the  United  States  may  prescribe."  (12:641-642).  Another  law 
enacted  that  in  case  of  death,  resignation,  absense,  or  sickness  of 
heads  of  depj^rtments  or  any  officer  of  a  department  v;hom  the  head  did 
not  appoint,  the  President,  when  he  thought  necessary,  might  authorize 
the  head  of  any  other  department  or  other  officer  in  either  of  the  said 
departments  whose  appointment  v/as  vested  in  the  President,  at  his  dis- 
cretion, to  perform  the  said  duties  ujitil  a  successor  v/as  appointed  or 
the  absense  or  inability  by  sickness  ceased,  provided  no  vacancy  should 
be  thus  supplied  for  a  longer  time  than  six  months,  (12:6^6), 

A  most  important  measure  was  approved  Llarch  ^,  I66j>,  which  may  be 
compared  in  respect  to  its  delegations  with  the  Selective  Draft  Act  of 
the  late  German  V/ar.  It  first  1^  id  down  the  general  principle  thai  'all 

8,ole-oodied  msle  citizens  of  the  United  States, end  persons  of  foreign 

on  oath 
birth  ziiO  shall  have  declered  their  intention  to  become  citizens  under 
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and  in  pursuance  Oi  the  lews  thereof, between  the  ages  of  twenty  and 

forty-five  years,  excdspt  as  hereinafter  excepted,  ere  hereby  declared 

.0  constitute  the  national  forces,  end  shall  be  liable  to  perform  mil- 
duty  in  the  ^   ^,      .  ^   4. 
itary  service  of  the  'Jnitea  States,  when  celled  out  by  the  rresident 

for  that  purpose. "Sec. E  listed  classes  that  werd  excepted,  .iec?  di- 

tided  the  n^tion^  1  forces  into  two  major  classes,  one  of  zhich  was  to 

be  called  before  the  other*.   Sec.  4  gave  the  Pr^sideifcit  some  discretion 

in  certain  cases  in  dividing  states  into  districts  for  enrolling  the 

national  forces.  Sec.  6  made  it  the  duty  of  the  provost-marshal-general 

to  do  certain  things  (including  the  making  of  administrative  rules  v;ith 

other 
the  approval  of  the  Secretary  of  ±hK  War),  "and  to  perform  such  duties 

as  the  President  may  prescribe  in  carn/ihg  out  the  provisions  of  this 
act,"  Sec.  12  spoke  of  the  "direction  of  the  President"  v/ith  reference 
to  the  draft  of  persons  by  the  enrolling  boards.  Sec.  16  provided  for 
"regulations"  by  the  President  with  reference  to  paying  for  the  enrol- 
ment and  draft  of  persons  and  return  of  deserters  and  other  activities 
out  of  the  sums  appropriated  for  such  purposes.  (See  sec.ly).  Sec. 26 
provided  for  a  Presidential  proclamation  which  would  not,  however,  in- 
volve the  exercise  of  discretion.  SeG.p4  gave  the  President  the  pov/er  to 
assign  drafted  persons  to  military  duty  in  such  corps,  regiments,  or 
other  branches  as  the  exigencies  of  the  service  might  require.  Sec.  36 
rescinded  certain  general  orders  cf  the  '.Var  Department.  ( 1 2 :  7^1-737 ); 

An  act  of  the  same  date  as  the  above,  entitled  "iiJi  Act  relating  to 
Habeas  Corpus,  and  regulating  Judicial  Prodeedings  in  Certain  Cases," 
provided  in  sec.l  "That,  during  the  present  rebellion,  the  President  of 
the  United  States,  v/henever,  in  his  judgment,  the  public  safety  may  re- 
quire it,  is  authorized  to  suspend  the  privilege  of  the  writ  of  habeas 
corpus  in  any  case  throughout  the  United  States,  or  any  part  thereof. 
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And  whenever  and  wherever  the  said  privilege  shall  be  suspended,  as 
aforesaid,  no  military  or  other  officer  shall  be  compelled,  in  answer 
to  any  writ  of  habeas  cori-us,  to  return  the  body  of  any  person  or  per- 
sons detained  by  him  by  authority  of  the  President;  but  upon  the  certif- 
icate, \inder  oath,  of  the  officer  having  charge  of  any  one  so  detained 
that  such  person  is  detained  by  him  as  a  prisoner  under  authority  of  the 
President,  further  proceedings  under  the  writ  of  habeas  corpus  shall  be 
suspended  by  the  judge  or  court  h:.ving  issued  the  said  writ,  so  long  as 
said  suspension  by  the  President  shall  remain  in  force,  and  said  rebel- 
lion continue,"  Sec.  4  provided  that  "any  order  of  the  President,  or 
under  his  authority,  made  at  any  time  during  the  existence  of  the  present 
rebellion  ,  shall  be  a  defence  in  all  courts  to  any  action  or  prosecution 
uivil  or  criminal,  pending,  or  to  be  commenced,  for  any  search,  seizure, 
arrest,  or  imprisorm'-nt,  made,  done,  or  committed,  or  acts  omitted  to 
be  done,  under  and  by  virtue  of  such  order,  or  under  color  of  any  law 
of  Congress,  and  such  defence  may  bd  made  by  special  plea,  or  under  the 
general  issue."  (12:75^-7^36). 


L/ 

A  statute  approved  March  5,  I063,  provided  as  follows:  "That  in 

all  domestic  and  f'oreign  wars  the  President  of  the  United  States  is  au- 
to 
thorized  to  issue  private  armed  vessels  of  the  United  States,  commis- 

A 

sions,  or  letters  of  marque  and  general  reprisal  in  such  form  as  he  shall 
think  proper,  and  under  the  seal  of  the  United  States,  and  make  all  need- 
ful rules  and  regulations  for  the  government  and  conduct  thereof,  and  for 
the  adjudication  and  disposal  of  the  prizes  and  salvages  made  by  such 
vessels:  Provided,  That  the  authority  conferred  by  this  act  shall  cease 
and  terminate  at  the  end  of  three  years  from  the  passage  of  this  act." 
(12:7^8). 

Congress  by  statute  provided  for  the  consent  of  the  President  to 
contracts  made  by  Indians  with  others  than  the  native  members  of  their 
tribes.  ( 1 2 :&1 9-b20) . 


See  also  12  Stat,  at  L.  16-17,22,77-78,79,121,129,130,150,179,263, 
-73, 309, 376-370, 303, 636, 744, 734, 771, £29, 61 7, 603, 423, 774ff.. 783, 7 92-793, 
409, 734-733, 328, 433, 396, 603, 338, 32 9, 247, 396, 41 0,336, 268-271, 636, 398, 640- 
641,634,41-42,72-79,363,338,311,443-446,328;  and  cf.  12  Stat,  at  L.  338 
and  1237-1270. 
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February  24,  1&64,  the  President  approved  an  act  which  amended 
12  Stat,  at  L.  731";  and  which  provided  that  the  President  "shall  be 
authorized,  whenever  he  shall  deem  it  necessary,  during  the  present 
war,  to  call  for  such  number  of  men  for  the  military  service  of  the 
United  States  as  the  public  exigencies  may  req.uire."  Sec.  7  provided 
for  rules  and  regulations  to  be  issued  by  the  Secretary  of  the  llavy 
and  others  to  be  issued  oy  the  President.  It  was  provided  that  "any 
person  now  in  the  military  service  of  the  United  States,  who  shall 
furnish  satisfactory  proof  that  he  is  a  mariner  by  vocation  or  an 
able  or  ordinary  seaman,  may  enlist  into  the  navy  under  such  rules 
and  regulations  as  may  be  prescrioed  by  the  President  of  the  United 
States."  Provisos  were  added.  (13:  6-7).  Provision  was  made  for  regu- 
lations by  cabinet  officers  also. ( 13:6ff . ), 

In  June  of  the  same  year  there  was  passed  an  act  which  in  sec.  2 
provided  that  the  President  appoint  not  over  thirteen  consular  clerks, 
who  should  be  citizens  of  eighteen  years  at  n. t  over  one  thousand  dol- 
Irrs  salary  to  be  dterm-ned  by  the  President;  and  the  a^t  stipulated 
that  the  President  "assign  such  clerks,  from  time  to  time,  to  such 
consulates  and  with  such  duties  as  he  shall  direct;"  though  it  provi- 
ded for  qualifying  examinations  and  removal  for  cause  only.  (13:139-140), 
Sec.  7  of  another  act  declared  that  sec.  2  of  a  previous  one  (a  named 
internal  revenue  act)  remain  in  force;  "and  the  President  is  hereby 
authorized  to  alter  the  respective  collection  districts  provided  for 
in  the  said  section  as  the  public  interests  may  require."  (13:224), 
A  poorly  worded  provision  declared  that  the  act  of  which  it  was  a  part 
should  be  apilied  tw  all  captures  made  as  prize  by  the  authority  of 
the  United  States,  or  adopted  and  ratified  by  the  President  of  the 
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United  States,  (1 3*315 ).  Another  statute  authorized  the  executive  to 

States 

expend  not  over  ten  thousand  dollars  to  compensate  United  marshals, 

A 

etc.,  in  enforcing  laws  for  the  suppression  of  the  slave-trade^  for 
services  for  which  no  provision  by  latr  existed,  and  for,  etc,  (13:33^). 

An  act  declared  that  whenever  part  of  a  luyal  state  was  in  control 
of  insurgents  or  in  dangerous  proximity^  thereto,  then  all  commercial 
intercourse  therein  and  therewith  should  be  subject  to  the  same  prohi- 
bitions and  conditions  as  were  created  by  the  former  acts  concerning  such 
intercourse  between  loyal  and  insurrectionary  states,  "from  such  time  and 
to  such  extent  as  shall  from  time  to  time  become  necessary  to  protect 
the  public  interests,  and  be  directed  "o^   the  Secretary  of  the  Treasury, 
with  the  approval  of  the  President."  The  Secretary  of  the  Treasury,  with 
the  approval  of  the  President,  was  to  authorize  agents  to  make  certain 
purchases  for  the  United  States,  with  certain  limitations.  The  authority 
of  the  President  to  license  commercial  intercourse  with  the  enemy  was 
repealed  y/ith  certain  exceptions.  The  Secretary  should  with  the  President's 
approval  make  such  rules  and  regulations  as  v/ere  nedessary  to  secure  the 
proper  and  economical  execution  of  the  provisions  of  the  act  and  shbuld 
defray  all  expenses  of  such  execution  from  the  proceeds  of  fees  imposed 
by  the  said  rules  and  regulations,  of  sales  of  captured  and  abandoned 
property,  and  of  salesthereinbefore  authorized,  (13:373-37^^). 

Again,  the  President  Vt/as  authorized  at  his  discretion  at  any  time 
to  call  for  any  niiraber  of  volunteers  for  one,  tv/o,  and  thcee  years;  de- 
tails being  provided  in  the  act.  Further,  in  case  the  quota  was  not  liil- 
ed  in  fifty  days  after  such  call  the  President  should  order  a  draft  im- 
mediately, etc.  (13:375).  Congress  provided  that  the  President  might 

in  his  judgment  authorize  the  transfer  of  persons  who  had  been  in  the 

for 

sea  service  and  were  then  enlisted  ix.ika:  land  service  f ro  i  the  latter 

A 
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to  the  naval  service,  "upon  such  terms  and  according  to  such  rules  and 
regulations  as  he  may  prescribe."  Here  again  provisos  v;ere  added.   (13: 
4^2).  The  President  was  authorized  to  enlist  or  organize  out  of  the 
troops  in  service  six  regiments  of  volunteer  engineers  to  be  organized 
according  to  existing  laws,  etc.  He  was  empowered  to  enlist  two  additloii- 
al  companies  to  be  added  to  the  regiment  of  volunteerx  engineers  raised 
under  a  named  act,  and  said  regiment  should  be  one  of  those  authorized 
above.  (13:4-bb).  The  President  was  given  certain  direction  over  the 
commission  under  the  freedraen's  bureau  act,  whose  functions  v;ere  out- 
lined in  the  act . ( 13 : 30t ) . 


See  also  13  Stat,  at  L.  469,301 ,240, 33-34, 373-374, 343-344, 4ob, 2, 
223-224,373,376,39-40,326,4.7,41,32,121, 


is 
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In  December  of  166>  Congress  prohibited  the  importation  of  cattle; 
provided  that  the  Secre'-ary  of  the  Treasury  "make  such  regulations  as 
will  give  this  law  full  and  immediate  effect;"  and  declared  that  when 
the  President  gave  thirty  days'  notice,  by  proclamation,  that  no  further 
danger  was  to  be  apprehended  from  the  spread  of  foreign  infectious  or 
contagious  diseases  among  cattle,  the  law  should  be  of  no  force,  and 
cattle  might  be  imported  as  before  its  passage.  (14:1-2).  In  March  of 
the  next  year  Congress  provided  that  the  importation  of  neat  cattle  and 
the  hides  of  neat  cattle  vms  prohibited,  provided  that  the  operation  of 
the  act  or  any  part  of  it  should  be  suspended  as  to  any  place,  when  the 
Secretary  of  the  Treasury  should  give  public  notice  that  its  suspension 
v;ould  not  tend  to  the  introduction  aEHii  or  spread  of  disease;  and  the 
said  3ecreta:'^y  was  aut  'Orized  to  make  all  necessary  orders  and  regula- 
tions to  carry  this  la>5t  into  effect,  or  to  suspend  the  same  as  therein 
provided.  Further,  the  President  might,  whenever  in  his  j.^dgment,  etc., 
by  proclamation  declare  the  provisions  of  the  act  to  be  inoperative,  and 
they  were  to  be,  after  thirty  days  from  such  proclamation.  (14:4), 

The  ^ivil  Rights  Act  of  April  7,  1o66,  in  sec. 5,  provided  that  the 
President  might  use  the  land  and  naval  forces  or  the  militia  to  prevent 
the  violation  and  to  enforce  the  due  execution  of  the  act.  (14:^9), 

Congress  authorized  the  President  to  transfer  to  Liberia  a  gun- 
boat which  could,  in  the  Jv^dgment  of  the  -secretary  of  the  Navy,  be 
spared,  and  the  valuation  was  to  be  fixed  by  him.  (14:3fc^atfeix  p?-4C). 

An  a6t  of  isz^jfi  lC/66  provided:  "That  any  search,  seizure,  arrest, 
or  imprisonment  made,  or  any  acts  done  or  omitted  to  be  done  during  the 
said  rebellion,  by  any  officer  or  person,  under  and  by  virtue  of  any 
order,  v/ritten  or  -teerbal,  general  or  special,  issued  by  the  President 
or  Secretary  of  war,  or  by  any  military  officer  of  the  United  States 
holding  the  command  of"  the  district  where  such  act  was  done,  "either 


by  the  persomoc  or  officer  to  whom  the  order  was  addressed,  or  for  whom 
it  was  intended,  or  by  any  other  person  aiding  or  assisting  him  therein, 
shall  be  held,  and  are  hereby  declared,  to  come  within  the  purview  of 
the"  habeas  corpus  act  of  I063,  "for  all  purposes  of  defance,  transfer, 
appeal,  error,  or  limitation  provided  therein,"  out  no  such  order  should 
by  force  of  those  acts  be  a  defence  in  an  action  for  any  act  done  or 
omitted  after  the  passage  of  this  act.  (14:46-47). 

It  v/as  enacted  that  in  rebellious  states  and  districts,  until  they 
-ere  fully  restored,  the  President  should,  through  the  freedmen's  bureau, 
and  under  such  rules  and  regulations  as  the  President  through  the  Sec- 
retary of  V.'ar  should  prescribe,  extend  militaty  protection  and  have  mil- 
itary jurisdiction  over  all  cases  and  questions  concerning  ±;he  free  en- 
joyment of  such  immunities  and  rights,  and  no  penalties  or  punishment 
for  any  violation  of  law  should  be  imposed  or  permitted  because  of  race, 
color,  or  previous  condition  of  slavery,  other  or  greater  than  white 
persons  were  liable  for  when  they  committed  like  offences.  (14:177). 

The  President  v;as  authorized^ ui.on  the  appjjication  of  colleges  that 

to 
could  educate  one  hundred  and  fifty  males,  detail  as  professors  or  pres- 
idents off  icers,  the  number  not  toK  exceed  twenty  at  any  one  time,  and 
to  be  apportioned  through  the  United  States  according  to  population; 
and  such  officer  should  be  ".governed  by  general  rules,  to  be  prescribed 
from  time  to  time  by  the  President."  (14:336).  It  was  resolved  that 
the  President  be  authorised  to  cause  to  be  expended  under  the  direction 
of  the  Secretary  of  the  Interior  for  destitute  Indians  in  the  Southern 
Supcrintendency,  etc.,  not  over  five  hundred  thousand  dollars  of  the 
unexpended  balance  of  certain  diverted  appropriations;  but  provisos  were 
-dded.  (14:347;  cf.  3:332).  In  lo67  the  law  authorizing  the  President 
to  grant  pardons  and  amnesty  v/as  repealed.  (14:377).  Congress  authorized 
the  President  to  establish  pension  agencies;  but  the  law  contained  de- 
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tailed  provisions,  (14:35'1), 

A  statute  aqpjaai  dated  March  2,  I667,  enacted  that  all  "acts,  proc- 
and 
lamations, ,HX  orders,"  of  the  President  or  acts  done  by  his  authority 

or  approval  after  Llarch  4,loo1,  and  before  July  1,  I066,  respecting 
martial  law,  military  trials  by  courts  martial  or  military  commissions, 
or  the  arrest,  imprisonment  and  trial  of  persons  charged  with  parti- 
cipation in  the  late  rebellion  in  ways  that  were  detailed,  and  all  pro- 
ceedings and  acts  done  or  had  by  courts  martial  or  military  commissions, 
or  arrests  and  imprisonments  made  in  the  premises  by  any  person  jgjf  by 
authority  of  orders  or  proclamations  of  the  I'residcnt,  made  as  aforesaid, 
or  in  aid  thereof,  were  thereby  AEK3cair»*  approved  in  all  respects,  le- 
galised, and  made  valid,  to  the  same  extent  and  with  the  same  effect 
as  if  said  orders  and  proclamations  'lad  been  issued  and  made,  and  the 
said  arrests,  ete.,  ha:,  been  done  under  previous  express  authority  and 
direction  of  Congress,  and  in  pursuance  of  a  law  thereof  previously  en- 
acted and  expressly  authorizing  and  directing  the  same  to  be  done.  And 
no  court  should  have   jurisdiction  of  or  reverse  any  such  acts,  nor 
should  any  person  be  held  to  answer  in  any  of  said  courts  for  any  act 
done  or  omitted  in  pursuance  or  in  aid  of  any  of  the  said  proclamations 

and  orders,  or  by  the  authority  or  approval  of  the  President  in  the 

and  respecting  any  of  the  matters  aforesaid 
said  period;  and  all  officers  and  other  persons  in  the  service  of  the 
A 

United  -States  or  who  acted  in  aid  thereof,  acting  in  the  premises  should 
be  held  -prima  facie  to  have  been  authorized  by  the  President ;  and  all 
acts  and  parts  of  acts  theretofore  passed,  inconsistent  with  this  act, 
were  repealed.  (14:4^2-43^), 

Sec.  S  of  an  act  of  i-^ongress  provided  that  all  orders  and  instruc- 
tions relating  to  the  military  operations  issued  by  the  President  or 
Secretary  of  sbcxtaE  War  shall  be  issued  through  the  General  of  tlie  army, 


and,  in  case  of  his  inability,  through  the  next  in  r-mc.  ( 14:4t>6-4o7 ), 

Scattered  thrcughout  an  Indian  appropriations  act  of  llarch  2,  I067, 
as  in  most  such  acts,  were  grants  of  minor  discretion  as  to  continuance 
of  pay,  etc.  (14:452  ff . ). 


See  also  14  Stat,  at  L.  3p2,p64,  j371 ,4pO,JiOi3, 1C,207  ,4:;1 ,2j32,  j^l  7,;71 
486,333,3:5^,428,4^0-4^2, 

See  the  following  references  for  rules  and  regulations  to  be  pre- 
scribed by  heads  of  departments:  14:  31 6, 342, 347, 366, 367, 354, 4o1 . 


An  act  of  April  7,  1<^^9,  provided  that  Freedmen's  Hospitals  be 
discontinued  as  soon  as  practicaole  in  the  discretion  oi"  tne  Presideixt. 
(l6:c-$,0.  As  was  usual  in  such  laws,  an  act  approved  three  days  later 
gave  the  President  discretion  as  to  articles  to  be  furnished  Indians, 
etc.  (I6:1j;ff;  cf.  I6;jj3^1'f).  He  v/as  also  given  discretion  as  to  the 
practicability  of  doubling  up  the  worlc  of  Indian  agents  and  dispensing 
with  some  of  the  agents.  (16:14;  cf.  16:^34^),  Tie  v/as  empowered  to  organ- 
ire  a  jommission  to  aid  in  the  execution  of  the  powers  given  by  the  In- 
dian act.  (16:4C).  Congress  also  provided  that  the  President  might  sub- 
mit constitutions  to  the  people  of  the  Southern  states,  and  that  the 
election  of  state  officers  might  take  place  ^t  the  same  time,  as  also 
Congressional  elections.  Lut  no  election  was  to  b^  held  in  Texas  for 
any  purpose  until  the  President  so  directed.  (16:40-41).  The  chief  ex- 
ecutive was  to  withhold  subsidy  bonds  sufficient  to  insure  the  complet- 
ion of  the  Union  Pacific  and  Central  Pacific  Railroads;  and  to  make  re- 
quisition of  bonds  already  issued  if  those  to  be  issued  could  not  se- 
cure such  completion;  and  to  authorize  the  Attorney- General,  in  default 
of  such  security,  to  bring  suit  to  compel  security  t .  be  given  and  other- 
wise tcjprotect  the  interest  of  the  United  States  an-  insure  completion. 
^16:56).  Sec.  7  of  a  reconstruction  act  for  Georgia  provided  that  upon 
application  of  the  governor  of  Geor;:ia  the  President  might  use  the  mil- 
itary and  naval  forces  of  the  United  States  to  execute  the  act.  (16:6C). 
The  Civil  Rights  Act  of  May,  lo70,  made  it  lawful  for  the  President  to 
employ  such  part  of  the  land  and  naval  forces  or  militia  as  necessary 
to  aid  in  the  execution  of  judicial  procesc  issued  under  the  act,(  16: 1-+;? ) , 
Congress  authorized  the  President  to  organize  O-.e  or  more  expeditions 
to  the  north  Pole.  (16:^31).  (See  1  6:  >:i6,5p4  ) , 


In  I&7I  Congress  passed  an  act  sec.  9  of  which  declared:  "That  the 
President  of  the  linited  otates  be,  and  he  is  hereby,  authorized  to  pre- 
scribe such  rules  and  regulations  for  the  admission  of  persons  into  the 
civil  service  01  the  United  c3t;-tes  as  will  uest  promote  the  efficiency 
thereof,  and  ascertain  the  fitness  of  each  candidate  in  respect  to  age, 
health,  character,  knowledge,  and  abxlity  for  the  branch  of  service  into 
which  he  seeks  to  enter;  and  for  thir,  panose  the  President  acjqp  is  au- 
thorized to  employ  suitable  rersons  to  conduct  said  enc^uities,  to  pre- 
scribe their  duties,  and  to  establish  regulations  for  the  conduct  of 
persons  v/ho  may  receive  appointments  in  the  civil  service."  (1 6:^14; 
cf.  17:7). 

The  President  was  authorized  to  determine  and  fix  the  relative  rank 

n 
of  civil  engineers  in  his  discjKetion,  provided  their  pt.y  should  not  be 

increased.  (I6936).   The  executive  was  also  authorized  to  appoint  a 

commission  to  examine  each  twenty  five  miles  of  the  Texas  Paolfio  Rttil- 

road  as  completed,  and  to  report  to  him;  and  if  he  was  satisfied,  he 

should  direct  the  Secretary  of  the  Interior  to  issue  patents  to  the 

company  for  lands  under  this  act,  as  fast  as  each  section  was  completed. 

(16:570). 


See  also  16  Stat,  at  L.  139,261,171;  pi?,  ^1 b,31 9, 200,221 , 1b4, 533, 
360,361,362,363,406,409,410,471,343,557,591,596,117,140,143,142,233, 
7-6. 
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iin  aot  of  1c)71  to  enforce  the  fourteenth  amendment  provided  that 
in  the  cases  named-,  where  insurrection,  domestic  violence,  etc.,  so 
obstructed  the  law  of  a  state  and  of  the  United  States  as  to  deprive 
any  class  or  portion  of  the  reople  of  such  state  of  the  rights  mention- 
ed in  the  act,  and  such  state  failed  to  protect  the  same,  such  fact 
should  be  deemed  a  den4.4.1  by   such  state  of  eq.ual  protection;  and  in 
;.ll  such  cases,  or  whenever  any  such  insurrection,  etc.,  sho'^ld  od- 
struct  the  laws  of  the  United  States  or  impede  its  justice,  "it  shall 
be  lawful  for  the  President,  and  it  shall  be  his  duty  to  take  such 

measures,"  by  the  use  of  the  forces  of  the  United  States  and  the  militia, 

such 
or  either  of  them,  or  by  other  means,  as  he  may  deem  necessary  for  the 

A 

suppression  thereof;  and  any  person  arrested  should  be  delivered  to 
the  marshal  to  be  dealt  v/ith  according  to  law.  It  was  further  provided 
that  when  ver  the  said  unlav;ful  comoinations  v/ere  organized  and  armed 
and  so  powerful  as  to  bd  able  to  overthrow  or  defy  the  authority  of  the 
statd  and  of  the  United  States  in  the  said  state,  or  when  the  authorities 
v/ere  in  complicity  with  them;  and  whenever  for  these  reasons  the  c^nvic- 
tionx  of  the  offenders  and  the  protection  of  the  public  safety  v/ere  im- 
practicable, such  combination  should  be  deemed  a  rebellion,  and  v;ithin 
the  limits  of  such  rebellion  (such  limits  to  b^  defined  hy   the  President's 
proclamation)  it  should  be  lawful  for  the  President  to  suspend  the  priv-' 
ilege  of  the  writ  of  habeas  corpus,  provided  the  provisions  of  an  act  of 
1c63  r-ere  made  applicable,  and  that  the  President  first  issudd  his  proc- 
lamation commanding  dispersal,  and  that  this  section  should  not  be  in 
firce  after  the  end  of  the  next  gegular  session  of  Congress.  (17:14-1^). 

An  act  of  lb72  provided  that  the  Postmaster-General,  bji  and  with 
the  advice  and  consent  of  the  President,  might  conclude  postal  conven- 
tions. (17:pC4).  Congress  also  enacted  that  the  Postmaster-General  and 
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foreign 
the  President  might  charge  upon  all  mailable  matter  in  any  packet- ship 

or  other  vessel  tke  same  tates  for  -*'*ieric&n  postage  which  the  foreign 
government  imposed  on  matter  in  -^efican  vessels  as  the  postage  of 
such  government  ,  and  might  at  any  time  revoke  such  charge.  Provisions 
were  added  for  the  enl'orcement  tnereof.  (1 7:317)^  The  Postmaster-Gen- 
eral and  the  President  might  also  arrange  for  the  mails  of  Canada  or 
other  adjoining  country  to  be  transported  over  United  states  territory 
if  a  reciprocal  privilege  v/ere  granted;  but  such  agreement  might  be 
annulled  oy  the  President  or  Congress  one  month  after  notice  should  be 
given  the  other  government. ( 1 7 :31 6-31 7 ) .  An  act  to  carry  out  certain 
portions  of  the  Treatyjof  V/ashington  said  the  President  might  suspend 
the  same  if  ^anada  failed  to  comply;  and  authorized  him  to  designate 
ports  for  the  entry  of  goods  exempt  from  duty. Etc.  ( 1 7 :4-&^-483 ). 


See  17  Stat,  at  L.  3c, 4C, 136,2^7 , U4, 1 6^,24, 432, 43b, 46^ , 614, 602, 
473,14, 391,3^2. 
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In  I&76  Congress  enacted  that  "all  executive  proclamations,  and 
all  treaties  required  by  law  to  be  published,  shall  be  published  in 
only  one  newspaper  the  same  to  be  printed  and  published  in  the  District 
of  Columbia  and  to  be  designated  by  the  Secretary  of  State...."  (1^^:105). 
An  act  approved  August  l^j,  1076,  said  the  President  mi,jht  increase  the 
number  of  enlisted  men  employed  in  the  existing  hostilities,  provided, 

etc and  that  they  be  reduced  back  to  the  number  then  established 

by  law  when  the  hostilities  were  over.  (19:204).  A  resolution  bearing 
the  same  date  requested  the  postponement  of  the  publications  of  the 
army  regulations  until,  etc.  (19:216;  cf.  1b:337).  The  next  year  it  de- 
clared that  in  the  absense  of  the  Quartermaster-General,  or  the  chief 
of  any  military  bureau  of  the  war  department,  the  President  might  empower 
some  officer  of  the  department  or  corps  v;hose  chief  was  absent  to  take 
charge  and  perform  the  duties  of  the  same  during  such  absense.  (19:242). 
Congress  provided  a  tonnage  duty  of  fifty  cents  per  ton  upon  non-Ameri- 
can ipessels  going  from  one  district  to  another;  but  the  sec.  was  not  to 
impair  rights  or  privileges  acquired  by  foreign  nations  under  laws  or 
treaties  relative  to  tonnage  duties;   and  it  was  further  enacted  that 
"on  all  foreign  vessels  which  shall  be  entered  in  the  United  States 
from  any  foreign  port  or  place,  to  and  with  which  vessels  of  the  United 
States  are  not  ordinarily  permitted  to  enter  and  trade,  there  shall  ue 
paid  a  duty  at  the  rate  of  two  dollars  per  ton;  and  none  of  the  duties 
on  tonnage  above  mentioned  shall  be  levied  on  the  vessels  of  any  foreign 
nation  if  the  President  of  the  United  States  shall  be  satisfied  that  the 
discriminating  or  countervailing  duties  of  such  foreign  nations,  so  far 
as  they  operate  to  the  disadvantage  of  the  United  States,  have  been  abol- 
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ished  ."  Like  the  law  upheld  in  Field  v.  ^lark,  this  enactment  delegates 
not  a  power  to  determine  a  uniform  rule  to  carry  out  the  law  out  the 
power  to  make  a  determination  with  reference  to  the  trade  laws  of  a  par- 
ticular nation;  and  such  determination  is  not  one  that  involves  cuite 
as  much  discretion,  perhaps.  (19:250).  In  1?  Stat,  at  L.  the  President 

was  given  discretion  in  deciding  between  two  named  alternatives  for  a 
statue 
site  for  the  ^Sttadbx  of  "Liberty  enlightening  the  world,"  and  was  author- 
ized to  "cause  suitable  regulations  to  be  made"  for  the  future  maintenance 
as  a  Deacon  add  the  care  thereof,  etc,  (1^:410). 

See  also  1^  Stat,  at  L.  1  ^2  ,^C3,  221  , 1  CI  ,^04,  22^-,  £;44, 
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An  act  aprroved  April  29,1b7b,  declared  that  the  Surge on- Ganeral 
of  the  I.I^rine  Hospital  Service  under  the  direction  ^f  the  Secretary  of 
the  '-treasury  was  "charged  with  the  execution  of  the  provisions  of  this 
act,  and  shall  frame  all  needful  rules  and  regulations  for  that  pur- 
pose, which  rules  and  i-egulations,  shall  be  suo^e.t  to  the  approval  of 
the  President , out  such  rules  and  regulations  shall  not  conflict  with 
or  impair  any  sanitary  or  cuarantine  laws  or  gegulations  of  any  State 
or  municipal  authorities  now  existing  or  which  may  hereafter  be  enact- 
ed." (2C;3b),  (See  also  sec.l  and  later  sees,  of  the  same  act.). 

Reciprocal  privileges  v/ith  Canada  as  to  aid  to  "be  given  to  vessels 
were  made  dependent  upon  the  proclamation  of  the  President  tojtlie  effect 
that  Canada  had  given,  or  withdrawn,  the  said  reciprocal  privileges. 
(20^175).  In  lo75  Congress  provided  that  the  President  "is  retjuested 
to  revise  the  tariff  of  consular  fees  and  prescritse  such  rates  as  will 
make  them  conform,  as  ne:-rly  as  may  be,  to  the  fees  charged  'oy   other 
commercial  nations  for  similar  services."  (2C:2^73').  The  same  year  it 
was  provided  that  the  President  might  upon  application  detail  an  offi- 
cer fr..!:i  the  -i^ngineer  ^orps  of  the  ilavy  as  p-Ofessor  in  a  scientific 
sbhool  or  college,  provided  the  number  did  not  exceed  twenty  five, 
and  such  officers  were  to  be  governed  \iY   rules  of  the  President  "from 
time  to  time",  and  might  ue  v/ithheld  or  v/ithdravm  at  the  discretion 
of  the  President  as  to  "the  interests  of  the  public  service."  Such  a 
•■.agae  criterion  for  the  guidance  of  executive  discretion  merely  indicates 
the  general  purpose  of  the  legislature;  it  makes  it  clear  that  the  Pres- 
ident is  not  supposed  to  be  given  arbitrary  discretion,  and  sets  up  the 
broad  end  which  he  is  supposed  to  have  in  view  in  his  determination.  (^■'j'ii-Jj 


jee  also  20  Stat,  at  L.  26-27, 2j;-26, 1  b;j-l  66, 
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2^    3tat.  at  L.  contains  only  one  statute  v/hich  is  of  outstanding 
importance  for  our  purposes,  but  that  illustrates  some  of  the  features 
of  the  delegated  ordinance-making  power  so  thoroughly  that  it  may  be 
cuoted  extensively.  The  first  section  provided  that  "it  shall  be  un- 
lawful for  any  merchant  ship  or  vessel  from  any  foreign  port  v/here  any 
contagious  or  infectious  disease  exists,  to  enter  any  port  of  the  United 
States  except  in  accordance  with  the  provisions  of  this  act,  and  all 

rules  and  fegulations  mrzitRyt  of  State  boards  of  he^^lth  and  all  rules 

such 
and  regulations  made  in  pursuance  of  this  act;  and  any  vessel  v/hich 

shall  enter,  or  attempt  to  enter,  a  port  of  the  United  States,  in  vio- 
lation thereof , shall  forfeit  to  the  United  States  a  sum, to  be  awarded 
in  the  discretion  of  the  court,  notjexceedxng  one  thousand  dollars,  which 
shall  be  a  lien  upon  said  vessel,  to  be  recovered  by  proceedings  in  the 
proper  district  court  of  the  United  -states.  "   Sec.  p  declared  that  "the 
National  Board  of  Health  shall  co-operate  with  and,  so  far  as  it  lav;fully 
may,  aid  State  and  mimicipal  boards  of  health  in  the  execution  and  en- 
forcement of  the  rules  and  regulations  of  such  boards  to  prevent  the  in- 
troduction of  contagious  or  infectious  diseases  into  the  United  -t- tes 
from  foreign  countries  ,  and  xnto  one  State  from  another;  and  at  such 
ports  and  places  v/ithin  the  United  States  as  have  no  c^uarantine  regula- 
tions under  State  authority  where  such  regulations  are,  in  the  opinion 
of  the  National  Eoard  of  Health,  necessary  to  prevent  the  introduction 
of  CO  tagious  or  infectious  iixKxaxEsx  diseases  into  the  United  States 
from  foreign  countries,  or  into  one  State  from  another;  and  at  such  ports 
and  places  within  th^  United  ^te^tes  v/here  ciuarantinc  regulations  exist 
under  authority  of  the  State,  which,  in  the  opinion  of  the  national  Board 
of  Health,  are  not  sufficient  to  prevent  the  introduction  of  such  dis- 
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eases  into  the  United  States,  or  into  one  •^tate  from  another,  the  ITatian- 
al  Board  of  Health  shall  report  the  facts  to  the  Itresident  of  the  United 
3tc~tes,  who  shall,  if,  in  his  judgment,  it  is  necessary  and  proper,  order 
said  Eoard  of  Health  to  make  such  additional  rules  and  reflations  as 
are  necessa  y  to  prevent  the  introduction  of  such  diseases  into  the  U- 
nited  States  from  foreign  countries,  or  into  one  3tate  from  another, which, 
v/hen  so  madr  and  arnroved  by  the  President ^  shall  be  promulgated  oy  the 
i^ational  Board  of  Health  and  enforced  k^y   tii-e  sanitary  authorities  of  the 
States,  where  the  ^tate  authorities  will  Undertake  to  execute  and  enforce 
them;  but  if  the  State  authorities  shall  fail  or  refuse  to  enforce  such 
rules  and  regulations  the  President  may  detail  an  officer  or  appoint  a 
proper  person  for  that  purpose. 

"The  Board  of  Health  shall  make  such  rules  and  regulations  as  are 
authorized  by  the  laws  of  the  United  ^^tates  and  necessary  to  be  observed 
'^■^j   vessels  at  the  port  of  departure  and  on  the  voyage  where  such  vessels 
sail  ri.TiX  from  any  fopeign  po^t  or  .lace  at  v;hich  contagious  or  infectious 
dise;^se  exists,  to  any  port  or  place  in  the  United  States,  to  s.cure  the 
best  aanitary  condition  of  such  vessel,  her  cargo,  passengers,  and  crew, 
Bxi,^   when  said  r^jss  and  regulations  have  been  at)T>roved  bx  t.hg.  President^ 
they  ahall  be  published  and  communicated  to,  and  enforced  Xis ,    the  con- 
sular officers  of  the  United  States:  Provided. That  none  of  the  penalties 
herein  imposed  shall  attacli  to  any  vessel  or  any  ovmer  of  officer  thereof, 
till  the  act  and  the  rules  and  regulations  made  -n  pursuance  thereof 
shall  have  been  officially  promulgated  lor  at  least  ten  days  irt[the  port 
from  which  said  vessel  sailed." 

Sec. 2  had  provided  that  all  vessels  should  be  required  to  obtain 
from  the  consul  at  the  port  of  departure  a  certif  ..cate  in  duplic  te  of 
the  sanitary  history  of  such  vessel,  and  .that  it  has  in  all  respects 
CO  iplied  v/ith  the  regulations  in  such  cases  prescribed  for  securing  the 
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best  sanitary  concjition  of  the  said  vessel,  its  cargo,  passengers,  and 

crew.  It  further  provided  " That  any  vessel  sailing  from  any  such 

port  without  such  certificate  of  said  medical  officer,  entering  any  port 

of  the  United  States,  shall  forfeit  to  the  United  States  the  sum  of 

five  hundf'ed  dollars,  which  shall  be  a  lien  on  the  same  to  be  recovered 

by  proceedings  in  the  proper  district  court  of  the  United  States." 

Sec.  3  made  provision  for  the  distribution  to  the  consulates  of 

the  rules  and  regulations,  and  for  making  them  public,  and  declared  that 

not 
"it  shall.be  lawful  for  any  vessel  to  enter  said  port  (of  the  United 

States)  to  discharge  its  cargo  or  land  its  passengers  except  upon  a  cer- 
tificate of  the  health  officer  at  such  quarantine  station  certifying 
that  said  rules  and  regulations  have  in  all  respects  been  ooserved  and 
complied  with. . . . , " 

Sec.  6  "authorized  and  required"  the  Secretary  of  the  Treasury  "to 
malce  the  necessary  rules  and  regulations  fixing  the  amount  of  fees  to 
be  paid  by  vessels  for"  placing  the  stime  in  proper  sanitary  condition, 
"and  the  m^inner  of  coixecting  the  same." 

Sec.  7  authorized  the  i resident,  i^hen  requested  by  the  Board,  to 
detail  offfcers,  for  temporary  duty,  "to  act  under  the  direction  of 
said  board,  to  carry  out  the  provisions  of  this  act." 

Sec.  1C  set  a  time  limit  to  the  act  of  four  years  from  the  date 
of  its  approval.  (21:3-7), 

Ilvunerous  features  of  this  act  are  common  to  various  others.  Suf- 
fice it  to  point  out  here  that  it  makes  provisions  for  uniform  rules, 
and  for  a  forfeiture  of  a  considerable  sum  for  their  violation,  v/hich 
constitutes  a  sanction  for  the  rights  and  duties  which  the  rules  lay 
down. 

See  also  ^1  Stat,  at  L.  o2, 1 1;;,^^>  ,;i2b. 
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An  act  approved  llaroh  22,  lbb2,  provided  in  sec.  6  tliat  the  chief 
executive  might  grant  amnesty  to  such  classes  of  offenders  guilty  of 
bigamy,  p  lygamy,  or  unlawful  cohabitation,  committed  before  this  act, 
and  on  such  conditions  and  with  such  limitatioHS  as  he  thinks  proper, 
but  no  such  amnesty  should  be  effective  unless  th§  conditions  thereof 
were  complied  with.(  22:p1  ) .  It  v/as  provided  by  law  that  the  army  and 
navy  hos]  ital  at  Hot  Springs,  Arkansas,  "v/hen  in  a  condition  to  receive 
patients,  shall  be  subject  to  such  rules,  regulations,  and  restrictions 
as  shall  be  provided  by  the  President  of  the  United  States."  (2c:12l), 

An  act  approved  January  l6,1ob3,  listed  the  follov/ing  as  duties 
of  the  civil  service  commissioners: 

First;  To  aid  the  President  as  he  may  request,  in  the  preparation 
of  suitable  rules  for  carrying  into  efiect  the  act,  and  it  is  the  duty 
of  all  officers  of  the  United  States  to  v;hom  they  relate  to  aid,  in  all 
proper  ways,  in  carrying  the  same  and  any  modifications  thereof  into  ef- 
fect. 

Second:  Among  other  things,  the  said  rules  should  provide,  as  near- 
ly as  the  conditions  of  good  administration  v/arranted,  as  f  ollows,  ,,etc. . 

Third:  The  commission«o  should,  subject  to  tules  of  the  President, 
make  regulations  for  examinations,  etc... and  control  examinations,  etc... 

Fourth:  the  Commissioners  might  investigate  and  report  on  the  enforce- 
ment of  the  rules  and  regulations. 

Fifth:  There  should  be  an  annual  report  of  the  commission  to  Congress 
through  the  President,  showing  its  regulations  and  exceptions  thereto, etc. 

It  was  provided  that  any  commissioner,  examiner,  etc.jeiai  or  any 
person  in  the  public  service  who  defeated  any  person  in  respect  of  a  right 
of  examination  according  to  the  rules  and  regulations,  etc., should  De 
guilty  of  a  misdemeanor  and  punishable  therefor.  Sec.  G  declared  that 
the  classification  of  officers  should  be  revised  by  the  heads  of  depart- 
ments and  offices  "on  the  direction  of  the  President;"  and  others  were 
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to  be  classified.  Sto...    (22:4C3-407;  see  also  the  very  important  pro- 
vision in  R.S.  17^^3-17^4). 

Congress  declared  that  the  President  raieht  "in  his  discretion"  con- 
solidate tv;o  or  more  Indian  agencies  into  one,  and  where  Indians  on 
reservations  were  created  by  executive  order  ,  he  might  with  the  consent 
of  the  tribes,  consolidate  one  or  more  tribes  and  abolish  such  agencies 
as  are  thereby  rendered  unnecessary;  and  preference  was  to  be  given, 
etc, ,etc. ...  ( 22:4^1  ) . 

See  also  22  Stat. at  L.  406,  J^33, 413  ,23t^,  600,450-4^1 ,641  ,  61 . 
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In  1884  Congress  provided  that  v;henever,  in  the  opinion  of  the 
President,  lands  or  any  portion  or  them,  in  any  military  reservation, 
were  useless  for  military  purposes,  he  should  pxade  the  same  under  the 
control  of  the  Secretary  of  the  Interior  Qnd  cause  notice  thereof  to  b- 
filed  with  the  said  Sedretaty.  The  act  provided  itself  the  duties  of 
the  Secretary  in  regard  thereto,'  (23:103),  The  President  or  such  per- 
sons as  he  might  select  not  to  exceed  five  in  number  were  to  be  satis- 
fied by  endurance  tests  of  all  rifled  cannon  made  at  the  cost  of  the 
United  States,  and  imless  they  Vvere  satisfactory,  they  should  not  be 

used  in  the  government  service.  (23:13^').  In  an  act  of  1og3  twenty 

were 
five  thousand  dollars  aata  appropriated  to  enable  the  President  to  meet 

unforeseen  emergencies  arising  in  the  diplomatic  and  consular  service, 

and  other 
and  to  extend  the  commercial  interests  of  the  United  States. "( 23:331 ). 

The  President  was  by  statute  authorized  to  take  such  measures  as  ne- 
cessary to  remove  and  destroy  unlawful  inclosures  of  any  of  said  lands 
and  to  employ  such  civil  to  military  force  as  might  be  necessary  for 
that  purpose.  (^3:322). 

See  also  23  Stat. at  L.  267-268, 1  C&,:gJt;p33G, 303-304, 384, 478,297,343, 
434,436,433,341,97  (cf.  22:431), 
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In  lbu6  Congress  provid:.d  that  certain  vessels  whicli  it  authorized 
should  not  cost  over  a  specified  sum.  Here  is  a  good  example  of  jamAijeje 
■>H^Tr  discretion  in  regard  to  an  administrative  detail  rather  than  v/ith 
reference  to  the  creation  of  legal  rights  and  duties,  (24:21^).  On  the 
very  next  page  provision  was  made  for  rules  and  regulations  to  be  issued 
by  the  Secretary  of  the  Ilavy. 

Sec. at  1  of  an  act  of  1  bb7  made  reference  to  reservations  by  exec- 
utive order.  It  v/as  enacted  by  the  act  that  in  the  case  of  tribal  In- 
dian reservations,  the  President  v/as  autaorized,  "whenever  in  his  opin- 
ion any  reservation  or  any  part  thereof  of  such  Indians  is  advantageous 
for  agricultural  and  grazing  purposes,"  to  cau-e  the  lands  thereof  to 
be  allotted  in  severalty  "in  quantities  as  follows",  etc. .provided,  etc.I, 
The  allot,  .ents  were  to  be  made  linder  rules  and  regulations  of  the  Secre- 
tary of  the  Interior.  The  President  might  extend,  in  his  discretion, 
the  period  of  twenty  fife  years  before  the  conveyance  in  fee  of  such 
allotments,  negotiations  might  be  undertalcen  by  the  Secretary  of  the 
Interior  for  the  purch-se  of  lands  not  allotted,  at  any  time  after  such 
allotment,  "or  sooner  if  in  the  opinion  of  the  I  resident  it  shall  be 
for  the  best  interests  of  said  tribe."  Rules  and  regulations  by  the  Sec- 
retary of  the  Interior  on  irrigation  v/ere  authorized.  {2A'.'^(jo-yo'y  j , 
An  act  in  amendment  of  the  Revised  Statutes  provided  that  the  annual 
appropriation  of  money  for  the  militia  should  be  appcrtioned  in  a  pre- 
scribed v/ay  to  the  states,  "and  to  the  territories  and  iix  District  of 
Columbia  such  proportion  and  \inder  such  regulations  as  the  President 
ma;  prescribe."  (24:4C2). 

An  act  of  Congress  approved  ::arch  3,1bo7,  enacted  "That  whenever 
the  President  of  the  United  States  shall  be  satisfied, etc,,, then. 
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and  in  either  or  all  of  such  cases,  it  shall  be  lawful,  and  it  shall  be 
the  duty  of  the  President  of  the  United  States,  in  his  discretion,  by 
proclamation  to  that  effect,  to etc.,, (with  such  exceptions  i-  re- 
gard to  vessels  in  distress,  stress  of  weather,  or  needing  XMjqeBdcfcKxxx 

supplies  as  to  the  President  shall  seem  proper), etc,..;and  also, 

to. .  ,etc, . .  The  President  may,  in  his  discretion,  ;.  pply  such  proclamation 
to  any  part  or  to  all  of  the  foregoing-named  subjects,  and  may  revoke, 
auali^,  limit,  and  renev/  such  proclamation  from  time  to  time  as  he  may 
deem  necessary  to  the  ful^  and  Just  execution  of  the  purposes  of  this 
act."  Vessels  and  goods  so  coming  or  being  in  the  United  -^tates  con- 
trary to  such  proclamation  shoUl<3-  te  forfeited  tb  the  United  States. 
Any  person  who  violated  the  act  or  "such  procl^mation..made  in  pursu- 
ance hereof"  v/as  to  be  guilty  of  a  misdemeanor,  and  a  penalty  was  pro- 
vided for  those  convicted  thereof.  (^4:47^-476).  Congress  provided  for 

of  a  commission 
the  appointment  by  the  Iresident  to  investigate  certain  railroads;  the 

said  commissioners  "shall  at  all  times  be  under  the  immediate  direction 
and  control  of  the  President  of  the  United  'States. "  In  such  a  case,  un- 
less there  is  something  in  the  law  to  indicate  the  contrary  intent,  v/hat 

is  there  to  forbid  the  exercise  of  such  power  of  "direction  and  c..ntrol" 

proper 
by  the  issuance  of  administrative  orders  by  the  executive  for  the  guidance 

of  the  activities  of  the  commission?  (24;4ooff.).   See  also  sec.  4  of 

the  same  statute. 


See  also  £4  Stat,  at  L.  50,21^,^^2-393, t)2-d3,cl  ,^0;^, 2.  See  also 
.4  Stat,  at  L.  bC  for  provision  for  regulations  by  a  head  of  department. 
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V«e  come  now  to  the  period  of  the  late  V/ar  v/ith  G-ermany,  when  the 
nation  was  mobilized  for  war  as  never  before  in  its  history.  The  crisis 
was  not,  however,  as  acute  and  immediate  as  that  which  faced  President 
Lincoln  in  1o6l.  In  order  to  save  the  Union  Lincoln  had  to  take  action 
which  had  no  Justification  in  law;  but  Vv'ilson's  task  was  ijigantic  fath- 
er than  pressing.  Despite  the  fact  that  the  pov/ers  with  whom  we  associa- 
ted ourselves  in  the  struggle  were  sorely  in  need  of  our  assistance,  it 
was  possible  for  the  President  to  get  through  Congress  authorization  for 
the  vast  pov/ers  which  he  did  exercise. 

Aside  from  all  questions  of  the  limitations  of  the  war  powers  of 
Congress,  that  body  was  confronted  with  a  task  of  national  mobiliza- 
tion such  as  it  was  entirely  \inable  to  handle  alone  and  in  detail.  The 
raising  of  a  great  army  by  draft  and  the  economic  measures  of  control 
were  so  comilicated  and  were  contingent  upon  such  unpredictable  events 
that  their  minute  or  even  definite  settlement  by  statute  was  utterly 
out  of  the  question.  The  v/hole  purpose  of  the  selective  draft  might 
have  been  defeated  if  Congress  had  provided  in  every  detail  a  machinery 
for  it  which  would  have  proved  unworkable  in  practice.  The  trial  and 
error  method  of  gteg^lfitiiaM  i s , KjatxjanszziDiK  wl3*a?e-  each  change  has  to 
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be  debated  by  a  legislative  assembly,  entirely  too  clumsy  for  an  emergency 

Thus  it  was  that  Congress  was  forced  by  circumstances  to  delegate 
to  some  administrative  agency  the  power  to  regulate  the  details  and  to 
decide,  as  the  occasion  demanded,  the  uncertainties.  The  agent  that  was 
naturally  given  most  oT  these  powers  was  the  President,  who  had  from  the 
first  of  his  incjnbency  been  active  in  his  leadership  of  Congress,  and 
who  as  ccmmander-in-chief  and  chief  executive  was  the  one  upon  whom  rest- 

ed  responsibility  for  the  successful  prosecution  of  the  war. _ 

1.  Dunning,  Essays  on  tho  Civil  V/ar  nnrl  P.Gconstruotion,  Chap.  1. 

2.  Rogers,  Presidential  Dictatorship  in  the  United  otatos ,  Quarterly 
Review,  January,  1919. 
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A  moment's  reflection  thus  makes  it  obvious  that  for  practical 

purposes  it  was  necessary  to  delegate  to  the  President  or  agencies 

placed  under  his  control  wide  powers  of  discretion  and  even  of  regular 

tion.  But  it  is  equally  clear  that  such  a  practice  at  once  raises 

political 

the, objection  that  it  is  contrary  to  our  institutions,  which  do  not 
A 

favor  placing  autocratic  power  in  the  hands  of  one  man,  and  which  are 
based  upon  the  idea  that  the  legislature  should  define  legal  rights 
and  duties  in  detail,  as  well  as  to  the  legal  objection  that  it  is  un- 
constitutional for  Congress  to  delegate  to  the  President  powers  which 
the  supreme  law  has  entrusted  to  its  wisdom  and  discretion.  The  second 
of  these  objections  has  been  discussed  in  the  preceding  chapter.  The 
first  was  voiced  in  Congress,  but  the  necessities  of  the  case  com- 
pelled that  body  to  vote  the  authority  asked  by  the  President  despite 
all  objections.  LIr.  Bobbins  probably  summed  up  the  opinion  of  Congress 

and  of  the  country  when  upon  the  floor  of  the  House  of  Representatives 

in 
declared  that  "our  liberties  are. much  more  danger  from  German  aggression 

A 
/ 

than  from  the  President."  Likewise  Senator  Simmons,  in  the  debate  on 
the  Food  Control  Bill,  said:  "There  is  but  one  condition  under  which  I 
would  vote  to  confer  the  p^wer  upon  an  administrative  officer  to  arbi- 
trarily fix  the  price  of  food  and  fuel.  Unfortunately,  Mr.  President, 

n, 

that  one  condition  exists  today."  And  iqnimdCiaE  in  the  House  debate  upon 

the  same  bill,  Representative  Langley  said,  amidst  applause:  "So  if 

the  President  needs  the  weapons  of  autocracy  in  this  war  with  autocratic 

3 
Germany,  I  am  in  favor  of  giving  them  to  him."  :ir.  Robbins,  who  v;as 

extreme , 
quoted  above,  characterized  this  bill  "as  the  most  arbitrary,  and  un- 

1.  Congressional  Record,  Vol.  bb. ,  Part  IV. ,p.390i. 

2.  Ibid.  ,  p. 4899. 

3.  Ibid. ,  p. 4019. 


xxxlimited  piece  of  legislation  ever  proposed  in  the  American  Congress." 
Yet  he  said  that  Tie  was  going  to  vote  for  it.  imd  we  may  add  that  Sen- 
ator Johnson  was  nxty  in  part  s-umming  up  ouf  history  after  the  Civil 
V/ar  autbcracy,  and  in  part  prophesying  what  would  actually  happen  af- 
ter the  war  with  germany,  when  he  declared:  "Personally  I  have  voted  and 
will  vote  to  give  the  autocratic  i-owers  requested  without  fear  of  ul- 
timatel|i  affecting  our  democracy.  I  have  an  abiding  optimism  in  the 
democracy  of  -"^erica,  and  a  concentration  of  powers  greater  than  those 

of  any  ruler  on  earth  in  a  time  of  peril  is  a  test  of  the  courage  and 

/ 
confidence  of  democracy  in  its  own  strength  and  vittue."  The  fact  that 

democracy  kept  itself  intact  and  resumed  its  normal  course  xixx   after 

the  emergency  is  in  itself  an  answer  to  the  age-old  charge  that  this 

form  of  government  must  in  a  great  crisis  either  prove  unable  to  pro- 

prrraanently 

tect  itself  from  external  aggression  by  an  autocracy  or  mr  else^ lose 

A 

its  essential  traits  of  popular  rule  in  the  concentration  of  power  that 

iS  necessary  to  such  protection. 

1.  Ibid.  ,  P.  4403. 
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Omitting  details  and  limitationa  upon  the  authority- 
delegated,  we  may  summarize  some  of  the  more  salient  delegations 
to  i- resident  Vi/ilson  as  follows r^ 

(1)  To  take  over  enemy  vessels  for  use  in  the  war. 

(2)  To  draft  the  National  Guard  and  National  Suard 
Reserves,  an  additional  force  of  500,000  men,  and,  in  his  discretion, 
an/additional  force  of  500,000  men,  and  recruit  training  units  to 
mainatain  them  each  at  maxiraxim  strength,  and  if  necessary  the  men 
needed  to  raise  and  maintain  the  Kegular  Army  at  maximum  strength. 

(3)  To  make  regulations  governing  the  prohibition  of 
alcoholic  liquors  in  or  near  camps  and  to  officers  and  men. 

(4)  To  proclaim  certain  places  prohibited  for  the  pur- 
poses of  the  osriionago  act,  title  I. 

(5)  To  regulate  and  prohibit  exports. 

(6)  To  order  priorities  in  transport-:ition. 

(7)  To  regulate  by  a  licensing  system  the  importation, 
manufacture,  storage,  mining,  or  distribution  of  any  necessaries. 

(8)  To  requisition  foods,  feeds,  fuels,  and  other  sup- 
plies necessary  for  any  nublic  use  connected  with  the  national 
defense,  and  to  requisition  storage  facilities  therefor. 

(9)  To  purchase,  store,  orovide  storage  facilities  for, 
and  sell  for  cash  at  reasonable  orices,  v;iieat,  flour,  meal,  beans, 
and  potatoes. 

(10)  To  take  over  any  factory,  packing  house,  oil  pipe 

line,  mine,  or  other  ulant,  or  any  part  thereof,  in  or  through  which 

any  necessaries  are  produced,  and  to  operate  the  same,  prescribing 
1.40  Stat,  at  L. ,  passim. 


necessary  regulations   for  the   cont:'ol   and   compensation  of   employees , etc. 

(11)  To  regulate  or  prohibit  practices  and  transactions 
in  any  board  of  trade,  exchange,  or  similar  institution,  in  order  to 
cori33t  or   remove   certain  evil  practices. 

(12)  To   fix  a  reasonable  guaranteed  price   for  wheat 
based  upon  a   statutory  minimum;    to    increaoc  the   import   duty  on  wheat 
so   as   to   keep   the    importation  of  v/heat  at  a   low  price   from   increasing 
the   government's   liabilities  under  the    orice  guarantee;    and  to    pur- 
chase  any  wheat   of  which   the    price   is   guaranteed,    and    resell   or   use 
the    same . 

(13)  To    limit,   regulate,    or   prohibit  the   use   of   foods, 
fruits,    food  materials,   or   feeds   in   the    oroduction  of  malt   or   vinous 
liquors  ^^^   >oi<f iv,iM,i.in   |-,iTrYinni»i¥_    or   reduce  the   alcoholic   content   al- 
lowable   in   them^ui'    in-iniroiit    tliwi  r    J  irirni-1  Mtil  nil  ,    i   '  m  lit,  timi1  h  i     lli'uf/iSH    (?)n 

(14)  To    commandeer  distilled  spirits   for   redistillation. 

(15)  To    fix   the    urice  of   coal   and   coke,    and   to    regulate 
the  method  of   production,    sale,    shipment,   distribution,   apportionment, 
or  storage   thereof;    to    take   over   and   operate    the   plant   of   any   oroducer 
or  dealer  who   fails   to   conform  to   his   urices  and   regulations  or   con- 
ducts his   business   inefficiently  or   in  a  manner   prejudicial   to   the 
public   interest,    prescribing   regulations    for   the   emplo:)mient,    control, 
and   com-oensation  of   the   necessary   employees.      Or,    to  require   producers 
to    sell   only  to    an  agency  designated  by  the   x^resident,    such  agency  to 
regulate   the    resale    thereof,    the  iDri:jes,    the   m-ithods   of  production, etc. 

(16)  To   procure   necessary   nitrate   of   soda  and    to   dispose 
of  the   same  for   cash  at  cost. 


(17)  To  license- 

fa)  trade  between  residents  of  the  United  States 
and  any  enemy  or  ally  of  enemy  or  any  person 
acting  in  "behalf  of  the  same. 

(b)  the  immigration  and  emigration  of  enemies 
and  allies  of  enemy,  and  the  transportation 
by  American  vgssgIs  of  the  sai:ie. 

(c)  the  transmission  out  of  the  United  States  <rZ 
any  letter,  or  other  v/riting,  book,  map, 
plan,  or  other  paper,  picture,  or  any  tele- 
gram, cablegram,  or  v/ireless  message,  or 
other  form  of  communication  for  an  enemy  or 
ally  of  enemy. 

(d)the  conducting  of  business  by  any  enemy  or 
ally  of  enemy  and  enemy  or  ally  of  enemy 
insurance  company  v/ithin  the  United  otates. 

{^)the  changing  of  the  name  of  any  enemy  and 
ally  of  enemy,  and  enemy  and  ally  of  enemy 
partnerships. 

(18)  To  establish  censorshiri  of  communications  betv/een 
the  United  ::3tates  and  any  foreign  country  or  carried  by  any  means  of 
transmission  touching  any  oort,  olace  or  territory  of  the  Up.ited 
states  and  bound  to  or  from  any  foreign  country. 

(19)  To  prohibit  or  license  business  in  the  United  states 
by  any  or  all  foreign  insurance  companies. 
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(£0  5    To    suspend   the    provisions  of   the  Trading  with 
the  Enemy  Act   so   far  as  they   apply  to   an  ally  of   enemy. 

(21)    To   order   the  postponement   of   the  performance   of 
any  act   for   not   over   90   days    oending    investigation  by  him,    if  he 
believes    such  act   violates   sec.    3  of  the   Trading  with  the   Lnemy  Act. 

(28)    To    regulate   or   prohibit  by  rules,    licenses,    etc., 
any  transactions   in  foreign   exchange,    export   or   ear-markings   of 
money  or  bullion,    transfers  of   evidences   of   indebtedness   or  owner- 
ship of  "orov^erty  between  Uuited   States      and   any  foreign  country   or 
between  foreigners  by  any  person   in  the   United   states,    transfers 
of  credit    (unless   purely  domestic)  ,    and   to  roqiiire   complete   information 
under  oath. 

(23)  To    prescribe  the    duties  of  the  Alien  Enemy  Custodiaii. 

(24)  To   license,   the   use  of  an   enemy  or  ally  of    enemy 
machine,  manufacture,        composition,   design,    trade-mark,   print,    label 

or  copyright   during  the  war. 

(25)  To   regulate   and   prohibit    imnorts. 

(^5)    To   permit  publications    in  a   foreign   language. 

(2  7)    To   make   an  agreement  with   corarajn   carriers  taken 
over  by  him  as    to    their   comoensation   (limitations). 

(28)  ^0    determine   rate   of   dividends   to   be   paid    by  htlH 
common  oavriersd^Uicl  LJ U^U  n^   ^^^^^^.^r^.^^t^-T/jS^^z^e^. 

(29)  To   use   a  revolving    Tund   of  $500,000,000   to    run  the 
railroads,   and   to    ooorate   inland  and   coastwise.    transi:iortation. 

(30)  To   approve   the   issuance   of  rail-road   securities   by 
the   carriers   and   ;jurchase  them   for   the    United   "-^tates. 
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(31)  To  initiate  rates,  fares,  Ghargea,  classifications, 
regulatiop.s,  and  oractices,  with  reviev.  of  their  Justness  and  reason- 
ableness hy  the  Interstate  Commerce  Commission. 

(52)  To  relinquish  federal  control  of  all  railroads 
at  any  time. 

(33)  To  call  into  immediate  service  all  or  oart  of 
persons  in  any  class  (except  those  exempted)  and  all  persons  classed 
as  skilled  experts  in  industry  or  agriculture. 

(34)  To  provide  for  the  registration  of  men  as  they 
arrive  at  the  age  of  21. 

(35)  To  redistribute  functions  among  erocutive  agencies, 
for  war  efficiency;  for  this  purpose  to  mtilize,  coordinate  or 
consolidate  any  executive  agencies,  to  transfer  duties  and  Toorsonnel 
from  one  agency  to  another;  to  create  an  agency  for  aircraft  control; 
to  recommend  the  abolition  of  agencies. 
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